REQUEST FOR TECHNICAL CHANGE

AGENCY:
N.C. COASTAL RESOURCES COMMISSION
DEADLINE FOR RECEIPT:
Tuesday, March 16, 2010
RULE CITATION:
15A NCAC 07H .0208
The staff of the Rules Review Commission has completed its opinion review of the rule or set of rules your agency filed with us for review by the RRC at its next meeting.  The Commission has not yet met and therefore there has not been a determination as to whether the rule will be approved.

In reviewing the rules, the staff determined that one or more technical changes need to be made. Approval of any rule is contingent on making this technical change as set out in G.S. 150B-21.1

Please submit a certification that the notifications required by G.S. 113A-107(c) were made:
§ 113A‑107.  State guidelines for the coastal area.
(a)        State guidelines for the coastal area shall consist of statements of objectives, policies, and standards to be followed in public and private use of land and water areas within the coastal area. Such guidelines shall be consistent with the goals of the coastal area management system as set forth in G.S. 113A‑102. They shall give particular attention to the nature of development which shall be appropriate within the various types of areas of environmental concern that may be designated by the Commission under Part 3. Land and water areas addressed in the State guidelines may include underground areas and resources, and airspace above the land and water, as well as the surface of the land and surface waters. Such guidelines shall be used in the review of applications for permits issued pursuant to this Article and for review of and comment on proposed public, private and federal agency activities that are subject to review for consistency with State guidelines for the coastal area. Such comments shall be consistent with federal laws and regulations.
(b)        The Commission shall be responsible for the preparation, adoption, and amendment of the State guidelines. In exercising this function it shall be furnished such staff assistance as it requires by the Secretary of Environment and Natural Resources and the Secretary of the Department of Administration, together with such incidental assistance as may be requested of any other State department or agency.
(c)        The Commission shall mail proposed as well as adopted rules establishing guidelines for the coastal area to all cities, counties, and lead regional organizations within the area and to all State, private, federal, regional, and local agencies the Commission considers to have special expertise on the coastal area. A person who receives a proposed rule may send written comments on the proposed rule to the Commission within 30 days after receiving the proposed rule. The Commission shall consider any comments received in determining whether to adopt the proposed rule.
(d),  (e) Repealed by Session Laws 1987, c. 827, s. 134.
(f)         The Commission shall review its rules establishing guidelines for the coastal area at least every five years to determine whether changes in the rules are needed. (1973, c. 1284, s. 1; 1975, c. 452, s. 5; 1975, 2nd Sess., c. 983, ss. 75, 76; 1977, c. 771, s. 4; 1981, c. 932, s. 2.1; 1987, c. 827, s. 134; 1989, c. 313; c. 727, s. 218(65); 1997‑443, s. 11A.119(a).)
This rule would be easier to understand if it were broken into separate rules. At the least I would separate the (a) and (b) portions, the general and specific use standards. It seems to me that it would be easier still to find the specific use standards if each one of them were a separate rule addressing only the specific named uses in (b). If this were done please pay attention to the reference in (b)(11) page 15 line 23 to paragraph (a) of this rule and revise (a) and this reference as necessary.

In (a)(2)(A) line 19 the term “submerged aquatic vegetation as defined by the Marine Fisheries Commission” is used. It is repeated elsewhere in this rule. I do not believe that it is necessary to keep repeating “as defined by the Marine Fisheries Commission” in the subsequent references. It might also be better to move this definition, and make a reference to the specific source of the MFC definition, to the definition rule for the section or sub-chapter. [Note well: you could do this to the definition rule without prior notice or hearing for that rule if you were only moving the noticed language to a different rule and not making any other changes in that rule.
In (a)(3) page 2 line 7 either delete or define “clearly.”

In (b)(1) page 3 line 5 delete or define “highly.” As a matter of fact it may be that “highly productive” is not necessary since it appears that the rule concerns any “shellfish beds as identified by the MFC” unless the EMC includes in its designations the productivity of a designated shellfish bed, e.g. “low productivity shellfish beds … productive shellfish beds … highly productive shellfish beds.”

In (b)(1)(I) page 4 line 9 it seems to me the period at the end of the sentence should be a colon. This sentence on lines 8 and 9 could also be placed after (i) – (iv) at the same level as (I). In that case the period after “criteria” would become a semicolon.
In (b)(5) page 6 line 8 it seems to me that the word “also” in “shall also comply” is unnecessary.

In (b)(5)(A) page 6 line 12, it seems to me that you need to add the word “or” before “wetland habitats.”
In (b)(5)(I) page 7 line 34 the commas after “… mooring sites (permanent or temporary), … [and] reductions,” should be changed to semicolons. As an alternative delete the commas in “… other device, either physical or regulatory,” in lines 34 and 35.
In (b)(5)(K) page 8 line 1 the word “acceptable” is not necessary and should be deleted. Please verify that in line 2 you wish to refer only to (B) and not any of the other sub-sub paragraphs within this sub-paragraph (b)(1).
In (b)(5)(L) page 8 add “EMC” after “applicable” in line 5; in line 6 delete “as required by the EMC” and restore the period after “runoff.”

In (b)(5)(M) page 8 line 9 it seems to me that “listing” or a similar term would be more likely to satisfy what appears to be the intent of this rule than “explaining.”

In (b)(5)(Q) page 8 line 22 delete or define “to the maximum extent possible.” It may be possible to satisfy this request by naming an official whose sole decision determines whether something is or can be done “to the maximum extent possible.” [See also the staff opinion concerning this requirement of the rule.]
Delete (b)(6)(C) in its entirety since the requirements in this rule appear to be contained in (b)(6)(A) and (C). As an alternative to this, you could choose to comply with the next two requests.

In (b)(6)(C) page 9 line 3 delete “shall be no wider than six feet and” since this requirement is already contained on the previous page in (A).

Likewise in (D) lines 14 and 15 delete “and shall be elevated … from the bottom of the decking since this appears in (C) above.
In (b)(6)(E) page 9 line 17 delete or define “demonstrated.” Perhaps “documented” might be a satisfactory substitution. I believe that in line 18 “only covering” would be more correct and read better as “covering only” although it might be possible that I don’t understand the precise requirement.

In (b)(6)(F) page 9 line 23 delete or define “demonstrated.” Perhaps “documented” might be a satisfactory substitution.

In (b)(6)(J) page 10 line 28 delete or define “to the maximum extent practicable.” It may be possible to satisfy this request by naming an official whose sole decision determines whether something is or can be done “to the maximum extent practicable.”

In (b)(8)(C)(iii) page 12 line 20 there needs to be a space in “… part(b) ….” Change “part” to “paragraph.”
In (b)(8)(F) page 13 line 2 delete “during the life of the permit” to make it clear that the “life of the permit” does not include a permit renewal and subsequent or “repeated” beach nourishment.” See also my staff opinion concerning this rule.
In (b)(10)(C) page 14 it seems to me that in line 2 “other” and “shall” are unnecessary and should be deleted. In line 3 “and vehicle” should be changed to “or vehicle” to make it clear that all three services are not necessary at that particular location.  

In (b)(10)(G) page 14 line 29 change “in accordance with” to “in violation of” or similar language.

In (b)(10)(H) add “EMC” after “applicable” in line 31; in line 32 delete “in accordance with EMC standards” and restore the period after “runoff.”
In (b)(10)(I) page 14 it seems to me that “listing” or a similar term would be more likely to satisfy what appears to be the intent of this rule than “explaining” in line 35
In (b)(12)(A) page 16 line 2 change the period after (the second) “standards” to a colon.
In ((b)(12)(B) page 16 line 28 change “guidelines” to “rules.”

In (b)(12)(B(ii) page 17 lines 3 – 6 insert where the approval rules for restoration plans are found.

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609. 

If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

REQUEST FOR TECHNICAL CHANGE

AGENCY:
N.C. COASTAL RESOURCES COMMISSION

DEADLINE FOR RECEIPT:
Tuesday, March 16, 2010

RULE CITATION:
15A NCAC 07H .0309

The staff of the Rules Review Commission has completed its opinion review of the rule or set of rules your agency filed with us for review by the RRC at its next meeting.  The Commission has not yet met and therefore there has not been a determination as to whether the rule will be approved.

In reviewing the rules, the staff determined that one or more technical changes need to be made. Approval of any rule is contingent on making this technical change as set out in G.S. 150B-21.1

In (c) page 2 it does not seem to me that sub-paragraph (3) is necessary. It seems to repeat the requirements of (b); the condition to comply with (b)(1) – (5) is already required in (b).

In (e)(1) page 3 line 8 it seems to me that “or” is better than “and” unless the rule means to require that the pier provides for two uses: fishing and other recreational purposes, not just one of those without the other.

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609. 

If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

Commission Counsel

REQUEST FOR TECHNICAL CHANGE

AGENCY:
N.C. COASTAL RESOURCES COMMISSION

DEADLINE FOR RECEIPT:
Tuesday, March 16, 2010

RULE CITATION:
15A NCAC 07H .1704

The staff of the Rules Review Commission has completed its opinion review of the rule or set of rules your agency filed with us for review by the RRC at its next meeting.  The Commission has not yet met and therefore there has not been a determination as to whether the rule will be approved.

In reviewing the rules, the staff determined that one or more technical changes need to be made. Approval of any rule is contingent on making this technical change as set out in G.S. 150B-21.1

In (a)(1) lines 5 and 6 it seems to me that “appropriate” and “appropriately” are unnecessary and would not change the rule if they were deleted. Appropriate should be changed to “a” or “the” or some similar designation.
In (a)(1) line 7 change “can” to “may.” It would be helpful and might be necessary to avoid objection to add a standard indicating what conditions determine whether it will be issued.

In (a)(2) line 10 there needs to be a comma after “emergency.” 

In (a)(3) line 19 change “their” to “its.”

In (b) line 28 please change “prescribed herein” to “in these rules” or similar language.

In (d) line 32 change “will” to “shall.” In lines 34 and 35 change the semicolons to commas.

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609. 

If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

Commission Counsel

REQUEST FOR TECHNICAL CHANGE

AGENCY:
N.C. COASTAL RESOURCES COMMISSION

DEADLINE FOR RECEIPT:
Tuesday, March 16, 2010

RULE CITATION:
15A NCAC 07H .1705
The staff of the Rules Review Commission has completed its opinion review of the rule or set of rules your agency filed with us for review by the RRC at its next meeting.  The Commission has not yet met and therefore there has not been a determination as to whether the rule will be approved.

In reviewing the rules, the staff determined that one or more technical changes need to be made. Approval of any rule is contingent on making this technical change as set out in G.S. 150B-21.1

It seems to me that this rule could be broken into three separate rules: 1.) Specific Conditions for Temporary … Structures in the Ocean Hazard AED; 2.) Specific Conditions for Erosion control Structures in the Estuarine Shoreline … AEC; and 3.) Specific Conditions for Protection …. This would be the current (a), (b) and (c).
In (a)(5) line 28 change “their” to “its.”
In (a)(6) line 33 delete the comma after “or.” The comma before it isn’t necessary either.
In (a)(7) page 2 lines 30 – 32 please format the sentences so they fall in line (margins) with the sentences in lines 5 – 10.

In (a)(14) page 3 line 13 please change “only be protected once” to “be protected only once.”

In (a)(14)(A) page 3 line 25 change “will” to “shall.”

In (b)(2) page 4 line 10 change “their” to “its.”

In (c)(1)(B) page 4 line 25 change “their” to “its.”

In (c)(1)(C) page 4 line 28 change “will” to “shall.”

In (c)(2) page 4 line 33 change “only authorizes” to “authorizes only.”

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609. 

If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

Commission Counsel

