RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. STATE BOARD OF ENVIRONMENTAL HEALTH SPECIALIST EXAMINERS
RULE CITATION:
21 NCAC 62 .0404
RECOMMENDED ACTION:




Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to adopt the rule in accordance with the APA



Extend the period of review


Return the rule to the agency for failure to comply with the Administrative Procedure Act
COMMENT:

The board has no authority to issue letters of warning or censure as set out in (a)(1) and (2) lines 9 – 12 without the licensee’s consent. The authority cited states that the board has the power “to refuse to grant, … suspend or revoke, any certificate.” It does not recite the authority or power to issue any other type of discipline including letters of warning or censure.
Although a licensee is free to consent to such a discipline which the licensee might consent to in order to avoid suspension or revocation, the board is not authorized to impose it on a licensee without that consent. Punitive statutes such as these must be strictly construed against the enforcer. Without that specific grant of disciplinary authority from the General Assembly there is no authority to impose the discipline set out in (a)(1) or (2).

§ 90A-57. Election of officers; meetings; regulations.
(a) The Board shall annually elect a chair, vice-chair, and a secretary-treasurer from among its membership. The officers may serve more than one term. The Board shall meet annually in the City of Raleigh, at a time set by the Board, and it may hold additional meetings and conduct business at any place in the State. Seven members of the Board shall constitute a quorum to do business. The Board may designate any member to conduct any proceeding, hearing, or 
investigation necessary to its purpose, but any final action requires a quorum of the Board. The Board is authorized to adopt such rules and regulations as may be necessary for the efficient operation of the Board.
(b) The Board shall have an official seal and each member shall be empowered to administer oaths in taking of testimony upon any matters pertaining to the function of the Board. (1959, c. 1271, s. 3; 1981 (Reg. Sess., 1982), c. 1274, s. 2; 2009-443, s. 8.)

§ 90A-64. Suspensions and revocations of certificates.
(a) The Board shall have the power to refuse to grant, or may suspend or revoke, any certificate issued under provisions of this Article for any of the causes hereafter enumerated, as determined by the Board:
 
(1) Fraud, deceit, or perjury in obtaining registration under the provisions of this Article;
 
(2) Inability to practice with reasonable skill and safety due to drunkenness or excessive                              use of alcohol, drugs, or chemicals;
 
(3) Unprofessional conduct, including a material departure from or failure to conform to the standards of acceptable and prevailing practice or the ethics of the profession;
 
(4) Defrauding the public or attempting to do so;
 
(5) Failing to renew certificate as required;
 
(6) Dishonesty;
 
(7) Incompetency;
 
(8) Inexcusable neglect of duty;
 
(9) Conviction in any court of a crime involving moral turpitude or conviction of a felony;
 
(10) Failing to adhere to the Code of Ethics; or
 
(11) Failing to meet qualifications for renewal.
(a1) A registered environmental health specialist or registered environmental health specialist intern who is convicted of a felony or a crime of moral turpitude shall report the conviction to the Board within 30 days from the date of the conviction. A felony conviction shall result in the automatic suspension of a certificate issued by the Board for 60 days until further action is taken by the Board. The Board shall immediately begin the hearing process in accordance with Article 3A of Chapter 150B of the General Statutes. Nothing in this section shall preclude the Board from taking further action.
(b) The procedure to be followed by the Board when refusing to allow an applicant to take an examination, or revoking or suspending a certificate issued under the provisions of this Article, shall be in accordance with the provisions of Chapter 150B of the General Statutes of North Carolina.
(c) The Board may conduct investigations for any complaints alleged or upon its own motion for any allegations or causes for disciplinary action under subsection (a) of this section. The Board may subpoena individuals and records to determine if action is necessary to enforce this Article.
(d) The Board and its members, individually, or its staff shall not be held liable for any civil or criminal proceeding when exercising in good faith its powers and duties authorized under the provisions of this Article. (1959, c. 1271, s. 11; 1973, c. 1331, s. 3; 1981 (Reg. Sess., 1982), c. 1274, s. 2; 1987, c. 827, s. 1; 2009-443, s. 13.)
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