REQUEST FOR TECHNICAL CHANGE

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION
DEADLINE FOR RECEIPT:
Tuesday, April 13, 2010

RULE CITATION:
15A NCAC 02B .0250
The staff of the Rules Review Commission has completed its opinion review of the rule or set of rules your agency filed with us for review by the RRC at its next meeting.  The Commission has not yet met and therefore there has not been a determination as to whether the rule will be approved.

In reviewing the rules, the staff determined that one or more technical changes need to be made. Approval of any rule is contingent on making this technical change as set out in G.S. 150B-21.1.
In (1) page 6 lines 11 and 12 please specify who “shall … establish” the local programs.
In the definitions rule Item 2 pages 6 – 9 the proper format for listing sub-items (a) – (s) is to use a semicolon rather than a period after (a) – (r) and then a semicolon followed by the word “and” after (s).

In the definition of ‘Airport Facilities’ in (2)(c) page 6 line 31, if the “which shall include …” applies to all the airport facilities in all the statutory references and not to just the NC Constitution reference then place a period after “North Carolina Constitution” and change “which shall include” to “’Airport Facilities’ shall include or some similar language.

In that same definition on page 7 line 7 it appears that there is a misplaced apostrophe after “thereof’” and that “of thereof’” should be “thereof”.

In (2)(d) page 7 line 17 either incorporate by reference the definition of ‘channel’ as found in the referenced rule, delete the parenthetical reference or change “current” to an actual date.
In (2)(f) lines 24 and 25 delete either “flow” or “drain.”

In (2)(g) page 7 line 26 change “only stormwater” to “stormwater only” unless an ephemeral stream carries nothing but stormwater. If this is true, then delete “primary” in line 29 since that implies there could be other sources of water in an ephemeral stream.
In making your change in (2)(s) page 9 lines 9 and 10, why did you not simply delete the language “construction and is restored upon completion of”? It would also more accurately display the change. Please make the change in this fashion.

In (3) page 9 the proper format for listing sub-items (a) – (e) is to use a semicolon after (a) – (d) rather than a period and then a semicolon followed by the word “and” after (e).

In (4) pages 10 and 11 the proper format for listing sub-items (a) – (e) is to use a semicolon after (a) – (d) rather than a period and then a semicolon followed by the word “and” after (e).

In (4) page 10 line 2 there needs to be an introduction as to what sub-items (a) through (f) are.

In (4)(a) page 10 line 6 change “either” to “any.”

In (4)(b) page 10 lines 20 and 21 change “the latest version” to a specific version that can be changed only by rulemaking.

In (4)(c) page 10 line 24 delete or define “detailed.”

In (4)(e) page 11 line 3 delete “proposed” unless the watershed has not yet been established.

At (6)(a) page 12 line 22 and (6)(b)(iv) page 13 line 13 change the periods to semicolons.

In (7) page 13 the proper format for listing sub-sub-items (7)(a)(i) and (ii)is to use a semicolon rather than a period after (a)(i) line 24 followed by the word “and” with no further punctuation and a semicolon rather than a period at the end of (ii) line 29.
In (8) page 14 lines 2 and 4 respectively the proper format for listing sub-items (a) – (b) is to use a semicolon after (a) rather than a period and then a semicolon followed by the word “and” after (b).
In (9) page 14 line 14 make “Items” singular.
In the Table of Uses page 17 “Mining activities” make the uppercase “OR” in the second bullet lowercase.

I understand that the Table of Uses is set up alphabetically. However you might want to reconsider that in the cases of the “overhead” and “underground” electric utility lines on pages 17 and 21 respectively. It might be easier to determine the differences between the allowed uses and the requirements pertaining to them if one followed the other or if there were at least a reference at each one to the other.

In the Table of Uses page 18 “Ponds” make the uppercase “NOT” in the second bullet lowercase.

In the Table of Uses page 18 “Recreational and accessory structures” change “and/or” in the last bullet to “and” or “or.”

In footnote one after the Table of Uses page 23 line 7 change “only preformed” to “performed only.”

In (10) page 24 the proper format for listing sub-items (a) – (c) is to use a semicolon rather than a period after (a) – (b) and then a semicolon rather than a period followed by the word “and” after (c).

In (10) page 24 line 13 change “allowable” to “potentially allowable” to maintain consistency with the heading in the table.

In (10)(a) page 24 line 18 there is a spurious comma inserted after “activities,.”

In (11) page 25 line 1 please change “Sub-Item (11)(a) of this Rule”  to “Sub-Item (a) of this Item (below)” or similar to make it easier to find the referenced sub-item.

In (11)(a)(iii) page 25 line 15 it seems to me that “if necessary” is probably unnecessary and should be deleted. If the BMPs are not always necessary to “minimize disturbance … [etc.]” then it is unclear what is meant by or the standards used to determine “if necessary.”

At the end of (11)(a)(iii) line 16 change the period to a semicolon.

In (11) page 25 lines 18 and 19 please change “Sub-Item (11)(a) of this Rule”  to “Sub-Item (a) of this Item (above)” or similar to make it easier to find the referenced sub-item.
In (12) page 26 the proper format for listing sub-sub-items (i) – (iv) is to use a semicolon after (i) – (iii) and then a semicolon followed by the word “and” after (iv).

In (12) page 26 line 14 it seems to me that “only grant” should be “grant only.”

In (12)(a)(i) page 26 line 20 please change “he/she” to “he or she.” The same change would apply in the next line to “his/her.”

It seems to me that in that same paragraph sub-sub-items (iii) and (v) are substantially the same, that they are merely different ways of saying the same standard. They should either be combined (with necessary editing) or one of them should be deleted.
In (13) page 27 lines 9 and 10 it seems to me that “only to impact … Zone 2” should be “to impact only Zone 2” or perhaps “to impact Zone 2 only.” The “any portion of” language seems to be unnecessary.

In (14) page 27 the proper format for listing sub-items (a) – (b) is to use a semicolon rather than a period after (a) and then a semicolon rather than a period followed by the word “and” after (b).

In (16)(a) the proper format for listing sub-sub-items (i) – (ix) is to use a semicolon rather than a period after the first 8 and then a semicolon followed by the word “and” after (ix).

Sub-sub-item (x) should actually be divided into separate sub-sub-items with the break after the first sentence. This would also change the above request regarding (viii) and (ix) above and make the “and” follow (x) before the new (xi)

In (16) page 28 line 22 please refer to where the standards (rules) the DFR uses to approve these techniques are found.

In (16)(c) page 29 the proper format for listing sub-sub-items (i) – (ii) is to use a semicolon rather than a period after (i) and then a semicolon rather than a period followed by the word “and” after (ii).

In (17) pages 29 and 30 the proper format for listing sub-items (a) – (e) is to use a semicolon rather than a period after (a) – (d) and then a semicolon rather than a period followed by the word “and” after (e).

In (17)(b) page 30 line 4 change “latest version” to a specific version.

In (20) page 30 line 28 please change “all federal …” to “all other federal ….” 

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609. 
If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

Commission Counsel
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In (2) page 1 the proper format for listing sub-item (a) is to use a semicolon rather than a period after (a) followed by the word “and” at the end of (a).

The same instructions would apply to (3)(a)(i) and (ii) and (3)(b)(i) and (ii). At the end of (3)(a)(iii) change the period to a colon and add the word “and” with no further punctuation.
The same formatting instructions would apply to (6)(a), (b) and (c) on page 2.

The same formatting instructions would apply to (8)(a) and (b) on page 3.

The same formatting instructions would apply to (8)(c)(i) – (xii) on pages 3 and 4 and (8)(d)(i) – (iv) on page 4.

The same formatting instructions would apply to (9)(a)(i) and (ii), (b) – (d), and (e)(i) - (v) – (g) on pages 4 and 5.
In (9)(e) page 5 line 16 change the period after “following.” to a colon.

It seems to me that in (8) there should be a new (a) or (b) that specifies “The location of the riparian buffer restoration or enhancement shall comply with the requirements in Item (4) of this Rule.” This would parallel the same requirement in (9)(b). Item (4) of the rule specifies the location of any mitigation without qualification for the specific mitigation option selected under (6). Item (6) specifies the three methods or options for mitigation including “(b) donation of real property ….” The requirements for complying with the “donation of real property” are set in Item (8). Item (9) takes a different approach in clarifying this point by adding the requirement that the mitigation option selected under (6)(c), “restoring or enhancing a riparian buffer” property located elsewhere be within the location specified in (4).
I am recommending an objection to this rule based on ambiguity in the location of the mitigation property for donation of real property. However it might be possible to address this concern by technical change if it has always been understood by all persons concerned where the property donated for mitigation could be located.

Please retype or otherwise correct the rule(s) or submission form(s) as necessary and submit it along with two copies and an electronic copy to our office at 1711 New Hope Church Rd., Raleigh, North Carolina 27609.

If you have any questions or problems concerning this request, please contact me.
Joseph J. DeLuca, Jr.

