rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF REGISTRATION FOR FORESTERS
RULE CITATION:
21 NCAC 20 .0115
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

In 4, it is not clear what "Forestry Best Management Practices" must be practiced.
In 10, it is not clear what failing to report on another forester has to do with one forester committing misconduct.  There is no authority cited for this requirement.

Robert A. Bryan, Jr.

Commission Counsel
§ 89B‑6.  Powers of the Board.
The Board may adopt rules in accordance with Chapter 150B of the General Statutes for the proper performance of its duties and the regulation of the proceedings before it. The Board shall adopt an official seal. Any member of the Board may administer oaths or affirmations to witnesses appearing before the Board.
The Board may establish fees, subject to the maximum amounts prescribed by this Chapter. (1975, c. 531, s. 6; 1998‑157, s. 1.)
§ 89B‑9.  General requirements for registration.
(a)        An applicant for registration shall be registered upon satisfactory proof to the Board that the applicant is of good moral character and meets one of the following requirements:
(1)        Graduation with a bachelors or higher degree in a forestry curriculum from a school or college of forestry approved by the Board, passage of a comprehensive written examination, and the completion of two or more years' experience in forestry.
(2)        Passage of a comprehensive written examination designed to show knowledge approximating that obtained through graduation from a four‑year curriculum in forestry in a university or college approved by the Board and the completion of six or more years of active practice in forestry work immediately prior to the application. The work must be of a character acceptable to the Board. Graduation with an Associate Applied Science degree in a forestry curriculum in a school or college approved by the Board is the equivalent of one year of experience. The completion of the junior year of a curriculum in forestry in a college or school approved by the Board is the equivalent of two years of experience. The completion of the senior year of a curriculum in forestry in a school or college approved by the Board is equivalent to three years of experience.
(3)        Registration in good standing as a registered forester with the Board as of January 1, 1999.
(4)        Practice of urban forestry for six years immediately prior to January 1, 1999, if the applicant meets all of the following conditions:
a.         The applicant is a North Carolina resident at the time of filing the application.
b.         The applicant practiced under the title "urban forester" during the six‑year period.
c.         The applicant, prior to June 30, 1999, applies to the Board for registration and submits an affidavit under oath to the Board showing experience and education equivalent to that of a forester, as determined by the Board.
(b)        Registration shall be determined upon the basis of individual personal qualification. No firm, company, partnership, corporation or public agency shall be registered as a registered forester.
(b1)      The Board may issue a forester‑in‑training certificate to an applicant who has completed the educational requirements under subdivision (a)(1) of this section.
(c)        A nonresident of North Carolina may become a registered forester under this Chapter by complying with its terms, and by filing a consent as to service of process and pleadings upon the Board secretary. In connection with the practice of forestry by such nonresident in North Carolina, the consent as to service of process and pleadings shall be held binding and valid in all courts, as if due service had been made personally upon said nonresident by the Board, when such process has been served upon the Board secretary.
(d)        A nonresident or person who has moved to North Carolina recently and who is registered as a registered forester in another jurisdiction may be registered under this Chapter, by written application to the Board, if that jurisdiction provides for the same or substantially the same registration for North Carolina foresters who are registered under this Chapter.
(e)        A nonresident of North Carolina may use the term "registered forester" or other titles otherwise prohibited by this Chapter in North Carolina without becoming registered under this Chapter if registered in another state which will reciprocate with the provision of this Chapter. (1975, c. 531, s. 9; 1998‑157, s. 1.)
§ 89B‑13.  Revocations and reissuance of registration.
The Board may revoke or suspend the certificate of registration of any registrant who it finds has committed gross negligence, fraud, deceit or flagrant misconduct in the practice of forestry or has demonstrated incompetence as a practicing forester. The Board may designate a person or persons to investigate and report to it upon any charges of fraud, deceit, gross negligence, incompetency or other misconduct by a registrant in the practice of forestry.
Any person may prefer charges against a registrant. The charges shall be in writing, sworn to by the person making them, and filed with the secretary of the Board. The time and place for a hearing before the Board shall be fixed by the Board. At any hearing the accused may appear in person or by counsel. The Board may reissue a certificate of registration to any person whose certificate of registration has been revoked or suspended. (1975, c. 531, s. 13; 1998‑157, s. 1.)
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF REGISTRATION FOR FORESTERS
RULE CITATION:
21 NCAC 20 .0125

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous



x
Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

There is no authority cited for the provisions in (b) and (c) delegating to the Chairman the authority to grant and deny rule-making petitions.  G.S. 150B-20 gives that authority to the agency and does not provide for the delegation to anyone.  Most of the paragraphs would be unnecessary as repeating the statute if directed to the agency.
Robert A. Bryan, Jr.

Commission Counsel
§ 150B‑20.  Petitioning an agency to adopt a rule.
(a)        Petition. – A person may petition an agency to adopt a rule by submitting to the agency a written rule‑making petition requesting the adoption. A person may submit written comments with a rule‑making petition. If a rule‑making petition requests the agency to create or amend a rule, the person must submit the proposed text of the requested rule change and a statement of the effect of the requested rule change. Each agency must establish by rule the procedure for submitting a rule‑making petition to it and the procedure the agency follows in considering a rule‑making petition.
(b)        Time. – An agency must grant or deny a rule‑making petition submitted to it within 30 days after the date the rule‑making petition is submitted, unless the agency is a board or commission. If the agency is a board or commission, it must grant or deny a rule‑making petition within 120 days after the date the rule‑making petition is submitted.
(c)        Action. – If an agency denies a rule‑making petition, it must send the person who submitted the petition a written statement of the reasons for denying the petition. If an agency grants a rule‑making petition, it must inform the person who submitted the rule‑making petition of its decision and must initiate rule‑making proceedings. When an agency grants a rule‑making petition, the notice of text it publishes in the North Carolina Register may state that the agency is initiating rule making as the result of a rule‑making petition and state the name of the person who submitted the rule‑making petition. If the rule‑making petition requested the creation or amendment of a rule, the notice of text the agency publishes may set out the text of the requested rule change submitted with the rule‑making petition and state whether the agency endorses the proposed text.
(d)        Review. – Denial of a rule‑making petition is a final agency decision and is subject to judicial review under Article 4 of this Chapter. Failure of an agency to grant or deny a rule‑making petition within the time limits set in subsection (b) is a denial of the rule‑making petition.
(e)        Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 7.10(b). (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1991, c. 418, s. 1; c. 477, s. 2; 1996, 2nd Ex. Sess., c. 18, s. 7.10(b); 1997‑34, s. 2; 2003‑229, s. 1.)
