RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF FUNERAL SERVICE
RULE CITATION:
21 NCAC 34A .0203
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

The statement found in lines 8 – 10 “provided, however, that such suspension [of an agency’s right to expend its funds found in G.S. 93B-2(d)] shall be lifted and such escrow shall terminate immediately upon deposit of the delinquent report … requested” is either unnecessary or outside its authority to proclaim.
If such statement is a correct interpretation or implementation of the law and the suspension of the board’s authority to spend its money is ended when the board puts the report in the mail, then it is unnecessary for the board to say this. The right to spend its own money and implement its own budget does not directly affect the rights or obligations of either the board’s regulated licensees and applicants or the general public. It affects only the operation of the board. Such a rule is unnecessary.

This portion of the rule is also the board’s own legal interpretation regarding the operation of G.S. 93B-2. The board has cited no authority to issue such a legal interpretation.

Finally, if the board happened to be wrong in its interpretation of when the suspension is lifted, it would be outside the board’s authority to overrule other state law that governs when the suspension is lifted.

Note that if the board stated only that it would start operating according to its budget and expending board funds when it put the report in the U.S. mail, that would be within its authority.

§ 93B‑2.  Annual reports required; contents; open to inspection; sanction for failure to report.

(a)        No later than October 31 of each year, each occupational licensing board shall file with the Secretary of State, the Attorney General, and the Joint Legislative Administrative Procedure Oversight Committee an annual report containing all of the following information:

(1)        The address of the board, and the names of its members and officers.

(2)        The number of persons who applied to the board for examination.

(3)        The number who were refused examination.

(4)        The number who took the examination.

(5)        The number to whom initial licenses were issued.

(6)        The number who applied for license by reciprocity or comity.

(7)        The number who were granted licenses by reciprocity or comity.

(7a)      The number of official complaints received involving licensed and unlicensed activities.

(7b)      The number of disciplinary actions taken against licensees, or other actions taken against nonlicensees, including injunctive relief.

(8)        The number of licenses suspended or revoked.

(9)        The number of licenses terminated for any reason other than failure to pay the required renewal fee.

(10)      The substance of any anticipated request by the occupational licensing board to the General Assembly to amend statutes related to the occupational licensing board.

(11)      The substance of any anticipated change in rules adopted by the occupational licensing board or the substance of any anticipated adoption of new rules by the occupational licensing board.

(b)        No later than October 31 of each year, each occupational licensing board shall file with the Secretary of State, the Attorney General, the Office of State Budget and Management, and the Joint Legislative Administrative Procedure Oversight Committee a financial report that includes the source and amount of all funds credited to the occupational licensing board and the purpose and amount of all funds disbursed by the occupational licensing board during the previous fiscal year.

(c)        The reports required by this section shall be open to public inspection.

(d)        Failure of a board to comply with the reporting requirements of this section by October 31 of each year shall result in a suspension of the board's authority to expend any funds until such time as the board files the required reports. Suspension of a board's authority to expend funds under this subsection shall not affect the board's duty to issue and renew licenses or the validity of any application or license for which fees have been tendered in accordance with law. Each board shall adopt rules establishing a procedure for implementing this subsection and shall maintain an escrow account into which any fees tendered during a board's period of suspension under this subsection shall be deposited.  (1957, c. 1377, s. 2; 1969, c. 42; 2006‑70, s. 1; 2007‑323, s. 23.2; 2009‑125, s. 2.)
§ 90‑210.23.  Powers and duties of the Board.

(a)        The Board is authorized to adopt and promulgate such rules and regulations for transaction of its business and for the carrying out and enforcement of the provisions of this Article as may be necessary and as are consistent with the laws of this State and of the United States.

(b)        The Board shall elect from its members a president, a vice‑president and a secretary, no two offices to be held by the same person. The president and vice‑president and secretary shall serve for one year and until their successors shall be elected and qualified. The Board shall have authority to engage adequate staff as deemed necessary to perform its duties.

(c)        The members of the Board shall serve without compensation provided that such members shall be reimbursed for their necessary traveling expenses and the necessary expenses incident to their attendance upon the business of the Board, and in addition thereto they shall receive per diem and expense reimbursement as provided in G.S. 93B‑5 for every day actually spent by such member upon the business of the Board. All expenses, salaries and per diem provided for in this Article shall be paid from funds received under the provisions of this Article and shall in no manner be an expense to the State.

(d)        Every person licensed by the Board and every resident trainee shall furnish all information required by the Board reasonably relevant to the practice of the profession or business for which the person is a licensee or resident trainee. Every funeral service establishment and its records and every place of business where the practice of funeral service or embalming is carried on and its records shall be subject to inspection by the Board during normal hours of operation and periods shortly before or after normal hours of operation and shall furnish all information required by the Board reasonably relevant to the business therein conducted. Every licensee, resident trainee, embalming facility, and funeral service establishment shall provide the Board with a current post‑office address which shall be placed on the appropriate register and all notices required by law or by any rule or regulation of the Board to be mailed to any licensee, resident trainee, embalming facility, or funeral service establishment shall be validly given when mailed to the address so provided.

(d1)      The Board is empowered to hold hearings in accordance with the provisions of this Article and of Chapter 150B to subpoena witnesses and to administer oaths to or receive the affirmation of witnesses before the Board.

In any show cause hearing before the Board held under the authority of Chapter 150B of the General Statutes where the Board imposes discipline against a licensee, the Board may recover the costs, other than attorneys' fees, of holding the hearing against all respondents jointly, not to exceed two thousand five hundred dollars ($2,500).

(e)        The Board is empowered to regulate and inspect, according to law, funeral service establishments and embalming facilities, their operation, and the licenses under which they are operated, and to enforce as provided by law the rules, regulations, and requirements of the Division of Health Services and of the city, town, or county in which the funeral service establishment or embalming facility is maintained and operated. Any funeral establishment or embalming facility that, upon inspection, is found not to meet all of the requirements of this Article shall pay a reinspection fee to the Board for each additional inspection that is made to ascertain that the deficiency or other violation has been corrected. The Board is also empowered to enforce compliance with the standards set forth in Funeral Industry Practices, 16 C.F.R. 453 (1984), as amended from time to time.

(f)         The Board may establish, supervise, regulate and control programs for the resident trainee. It may approve schools of mortuary science or funeral service, graduation from which is required by this Article as a qualification for the granting of any license, and may establish essential requirements and standards for such approval of mortuary science or funeral service schools.

(g)        Schools for teaching mortuary science which are approved by the Board shall have extended to them the same privileges as to the use of bodies for dissecting while teaching as those granted in this State to medical colleges, but such bodies shall be obtained through the same agencies which provide bodies for medical colleges.

(h)        The Board shall adopt a common seal.

(h1)      The Board shall have the power to acquire, hold, rent, encumber, alienate, and otherwise deal with real property in the same manner as a private person or corporation, subject only to approval of the Governor and the Council of State. Collateral pledged by the Board for an encumbrance is limited to the assets, income, and revenues of the Board.

(h2)      The Board may employ legal counsel and clerical and technical assistance, and fix the compensation therefor, and incur such other expenses as may be deemed necessary in the performance of its duties and the enforcement of the provisions of this Article or as otherwise required by law and as may be necessary to carry out the powers herein conferred.

(i)         The Board may perform such other acts and exercise such other powers and duties as may be provided elsewhere in this Article or otherwise by law and as may be necessary to carry out the powers herein conferred. (1901, c. 338, ss. 5, 6, 7, 8, 11; Rev., ss. 4386, 4387, 4389; C.S., ss. 6779, 6780, 6783; 1949, c. 951, s. 3; 1957, c. 1240, s. 2; 1969, c. 584, s. 2; 1973, c. 476, s. 128; 1975, c. 571; 1979, c. 461, ss. 8, 9; 1987, c. 827, s. 1; 1991, c. 528, s. 3; 1993, c. 164, s. 1; 1997‑399, ss. 2, 3; 2003‑420, s. 5(a), (b); 2007‑531, s. 3.)
RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF FUNERAL SERVICE
RULE CITATION:
21 NCAC 34B .0311
RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

The provisions in (b) concerning the requirements for continuing education (CE), renewal fees and application for and termination of “active military status” are unclear, if not actually confusing and contradictory.

The provisions in (b) appear to be an attempt to allow a licensed individual who is serving active military duty time an exemption from certain license renewal deadlines and requirements including CE requirements.
In (b)(2) the second sentence specifies that continuing education is not required for any year during which the applicant is on active military status. However the next sentence appears to contradict that by stating that time spent on active military status “shall apply to the total years [‘hours’?] of continuing education required ….” [Current CE requirements are five hours for each calendar year licensed.] One possible interpretation is that the time spent on active military status “shall apply” by being subtracted from the total CE required. At any rate the requirement or relaxation of the requirement is unclear.
In (b)(3) it is not clear when someone entitled to “active military status” but who has not yet applied for it or received it, loses the protection of (b)(2) and its provision that renewal fees or applications are not required during the period of active military status (line 22).
The first sentence of (b)(3) states that active military status terminates at the earlier of either when the person returns to practice or six months after severance from active military duty. The next sentence provides a grace period of six months after severance from active military duty to request active military status. But then the next sentence in the rule, lines 28 – 31, states that someone who fails to renew before the termination of active military status suffers a lapsed license and no waiver of CE requirements, renewal fees or reinstatement fees. It is unclear if these penalty provisions would apply to someone who was an “active military person[nel]” but had not yet been placed on active military status by the board, had returned from military service and was still entitled to apply for and receive active military status.
Adding to the clarity issues in (b)(3) is the problem that there are three different topics within this sub-paragraph, termination of active military status, application deadline for active military status, and deadline and penalty for failure to renew the license when returning from active military status. They are bundled together when they should be separate and are not arranged in any logical order.

Joseph J. DeLuca, Jr.

Commission Counsel

