RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C REAL ESTATE COMMISSION
RULE CITATION:
21 NCAC 58E .0602
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

The Real Estate Commission has not cited any authority allowing them to copyright course materials developed by them and restrict the republication of those materials. 

The provisions of the last two sentences of this rule in lines 11 - 14 state that any course materials developed by the Real Estate Commission belong to the commission and are copyright by the commission. It goes on to state that violation of the commission’s copyright is a rule violation and subjects the offender to disciplinary action by the commission. 
These course materials would appear to be public records under the N.C. Public Records Act, not subject to copyright protection, and available to anyone to copy and use.

Chapter 132. 
Public Records. 
§ 132‑1.  "Public records" defined.
(a)        "Public record" or "public records" shall mean all documents, papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, electronic data‑processing records, artifacts, or other documentary material, regardless of physical form or characteristics, made or received pursuant to law or ordinance in connection with the transaction of public business by any agency of North Carolina government or its subdivisions. Agency of North Carolina government or its subdivisions shall mean and include every public office, public officer or official (State or local, elected or appointed), institution, board, commission, bureau, council, department, authority or other unit of government of the State or of any county, unit, special district or other political subdivision of government.
(b)        The public records and public information compiled by the agencies of North Carolina government or its subdivisions are the property of the people. Therefore, it is the policy of this State that the people may obtain copies of their public records and public information free or at minimal cost unless otherwise specifically provided by law. As used herein, "minimal cost" shall mean the actual cost of reproducing the public record or public information. (1935, c. 265, s. 1; 1975, c. 787, s. 1; 1995, c. 388, s. 1.)
(Emphasis Added)
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