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EXECUTIVE ORDERS
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GENERAL

The North Carolina Register shall be published twice a month and contains the following information submitted for publication by a state agency:
(1)	temporary rules;
(2)	notices of rule-making proceedings;
(3)	text of proposed rules;
(4)	text of permanent rules approved by the Rules Review Commission;
(5)	notices of receipt of a petition for municipal incorporation, as required by G.S. 120-165;
(6)	Executive Orders of the Governor;
(7)	final decision letters from the U.S. Attorney General concerning changes in laws affecting voting in a jurisdiction subject of Section 5 of the Voting Rights Act of 1965, as required by G.S. 120-30.9H;
(8)	orders of the Tax Review Board issued under G.S. 105-241.2; and
(9)	other information the Codifier of Rules determines to be helpful to the public.

COMPUTING TIME:  In computing time in the schedule, the day of publication of the North Carolina Register is not included.  The last day of the period so computed is included, unless it is a Saturday, Sunday, or State holiday, in which event the period runs until the preceding day which is not a Saturday, Sunday, or State holiday.


FILING DEADLINES

ISSUE DATE:  The Register is published on the first and fifteen of each month if the first or fifteenth of the month is not a Saturday, Sunday, or State holiday for employees mandated by the State Personnel Commission.  If the first or fifteenth of any month is a Saturday, Sunday, or a holiday for State employees, the North Carolina Register issue for that day will be published on the day of that month after the first or fifteenth that is not a Saturday, Sunday, or holiday for State employees.

LAST DAY FOR FILING:  The last day for filing for any issue is 15 days before the issue date excluding Saturdays, Sundays, and holidays for State employees.


NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing date shall be at least 15 days after the date a notice of the hearing is published.

END OF REQUIRED COMMENT PERIOD
An agency shall accept comments on the text of a proposed rule for at least 60 days after the text is published or until the date of any public hearings held on the proposed rule, whichever is longer.

DEADLINE TO SUBMIT TO THE RULES REVIEW COMMISSION:  The Commission shall review a rule submitted to it on or before the twentieth of a month by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR SESSION OF THE GENERAL ASSEMBLY:  This date is the first legislative day of the next regular session of the General Assembly following approval of the rule by the Rules Review Commission.  See G.S. 150B-21.3, Effective date of rules.











office of state personnel

Notice of public hearing

RE:	25 NCAC 01H .0904-.0905, .1003-.1004 and 01N.0602


The above-referenced rules were noticed in the North Carolina Register, Volume 25:18 dated March 15, 2011.  The public hearing that was scheduled for May 18, 2011 was not held.  The rescheduled public hearing will be on  June 30, 2011 at 10:00 a.m.  The location of the public hearing will be at the Office of State Personnel, Administration Building, Third Floor Conference Room, 116 West Jones Street, Raleigh, North Carolina.  The end of the required comment period is August 15, 2011.  The proposed effective date of the rules is October 1, 2011. All other information in the March 15, 2011 North Carolina Register remains the same.

IN ADDITION



		
Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days.
Statutory reference:  G.S. 150B-21.2.






PROPOSED RULES


TITLE 10A – DEPARTMENT OF HEALTH AND HUMAN SERVICES

Notice is hereby given in accordance with G.S. 150B-21.2 that the Division of Services for the Deaf and the Hard of Hearing intends to repeal the rule cited as 10A NCAC 17D .0217.

Proposed Effective Date:  October 1, 2011

Instructions on How to Demand a Public Hearing: (must be requested in writing within 15 days of notice):  A written request for a hearing can be submitted via mail to the Division of Services for the Deaf and the Hard of Hearing, 2301 Mail Service Center, Raleigh, NC 27699-2301; fax to (919) 855-6872; or email carolyn.edmonds@dhhs.nc.gov.

Reason for Proposed Action:  This rule is not required by law and is no longer being used.

Procedure by which a person can object to the agency on a proposed rule:  Objections to this repealed rule can be made by contacting the Rule Coordinator:  Carolyn Edmonds, 2301 Mail Service Center, Raleigh, NC 27699-2301; phone (919) 874-2257; or email carolyn.edmonds@dhhs.nc.gov.

Comments may be submitted to:  Carolyn Edmonds, 2301 Mail Service Center, Raleigh, NC 27699-2301; phone (919) 874-2257; fax (919) 855-6872; email carolyn.edmonds@dhhs.nc.gov

Comment period ends:  August 15, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:
[bookmark: Check1]|_|	State
[bookmark: Check2]|_|	Local
[bookmark: Check3]|_|	Substantial Economic Impact (>$3,000,000)
|X|	None

CHAPTER 17 – DIVISION OF SERVICES FOR THE DEAF AND HARD OF HEARING

SUBCHAPTER 17D - assistive equipment distribution

SECTION .0200 - telecommunications equipment distribution program

10A NCAC 17D .0217	REPORTS FROM LOCAL 
AGENCIES
(a)  Each county manager shall inform the Division of the name, address and telephone number of the hospital, or hospitals if more than one, in the county which has a TDD installed and in operation as required under G.S. 143B-216.34.
(b)  Each county sheriff's department, city police department, and firefighting agency shall inform the Division of the telephone number with which a TDD is available as required under G.S. 143B-216.34.
(c)  Each 911 emergency number system and each agency receiving automatically routed calls through a 911 emergency number system shall inform the Division of the availability and operation of a TDD unit.

Authority G.S. 143B-216.34.

* * * * * * * * * * * * * * * * * * * * *

Notice is hereby given in accordance with G.S. 150B-21.2 that the Commission for Mental Health, Developmental Disabilities and Substance Abuse Services intends to amend the rule cited as 10A NCAC 26E .0603.

Proposed Effective Date:  November 1, 2011

Instructions on How to Demand a Public Hearing: (must be requested in writing within 15 days of notice):  A person may demand a public hearing on the proposed rules by submitting a request in writing to Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018.

Reason for Proposed Action:  It is proposed that the rule be amended by the Commission to comply with a legislative mandate contained in Session Law 2009-438 (Senate Bill 628), that changes the reporting requirements of pharmacies dispensing controlled substances.  Prior to Session Law 2009-438, pharmacies reported dispensing of any prescription twice per month; the law now requires pharmacies to report such distributions within seven days of dispensing the prescription.

Procedure by which a person can object to the agency on a proposed rule:  The objection, reasons for the objection and the clearly identified portion of the rule to which the objection pertains, may be submitted in writing to Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018.

Comments may be submitted to:  Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018; phone (919) 715-2780; fax (919) 508-0973; email Amanda.Reeder@dhhs.nc.gov

Comment period ends:  August 15, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:  A copy of the fiscal note can be obtained from the agency.
|X|	State
|_|	Local
|_|	Substantial Economic Impact (>$3,000,000)
|_|	None

Fiscal Note posted at 
http://www.osbm.state.nc.us/files/pdf_files/DHHS03092011.pdf

CHAPTER 26 - MENTAL HEALTH: GENERAL

SUBCHAPTER 26e - MANUFACTURERS: DISTRIBUTORS: DISPENSERS AND RESEARCHERS OF CONTROLLED SUBSTANCES

SECTION .0600 - Controlled Substances Reporting System



10A NCAC 26E .0603	REQUIREMENTS FOR 
TRANSMISSION OF DATA
(a)  Each dispenser shall transmit to the Department the data as set forth in G.S. 90-113.73.  The data shall be transmitted in the ASAP Telecommunication Format for Controlled Substances, published by the American Society for Automation in Pharmacy that is in use in the majority of states operating a controlled substance reporting system.
(b)  The dispenser shall transmit the data electronically unless the Department approves a request for submission on paper as set forth in Paragraphs (e) and (f) of this Rule.
(c)  The dispenser's electronic transfer data equipment including hardware, software and internet connections shall be in compliance with the Health Insurance Portability and Accountability Act as set forth in 45 CFR, Part 164.
(d)  Each electronic transmission shall meet data protection requirements as follows:
(1)	Data shall be at least 128B encryption in transmission and at rest; or
(2)	Data shall be transmitted via secure file transfer protocol.  Once received, data at rest shall be encrypted.
(e)  The data may be submitted on paper, if the dispenser submits a written request to the Department and receives prior approval.
(f)  The Department shall consider the following in granting approval of the request:
(1)	The dispenser does not have a computerized record keeping system.
(2)	The dispenser is unable to conform to the submission format required by the database administrator without incurring undue financial hardship.
(g)  The dispenser shall report the data on the 30th day of each month for the first 12 months of the system's operation, and on the 15th day and 30th day of each month thereafter.  If the 15th or the 30th day does not fall on a business day the dispenser shall report the data on the next following business day. pursuant to the requirements of G.S. 90-113.73(a).
(h)  The Department shall provide reports to the Commission concerning the outcomes of the implementation of the controlled substances reporting system.  The reports shall be made to the Commission six and 12 months after the reporting system is implemented.

Authority G.S. 90-113.70; 90-113.73; 90-113.76.

* * * * * * * * * * * * * * * * * * * * *

Notice is hereby given in accordance with G.S. 150B-21.2 that the Commission for Mental Health, Developmental Disabilities and Substance Abuse Services intends to repeal the rules cited as 10A NCAC 27B .0601-.0603; and 27G .2401-.2404, .2501-.2504.

Proposed Effective Date:  November 1, 2011

Instructions on How to Demand a Public Hearing: (must be requested in writing within 15 days of notice):  A person may demand a public hearing on the proposed rules by submitting a request in writing to Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018.

Reason for Proposed Action:  
10A NCAC 27B .0601, .0602, .0603 – It is proposed that the rules be repealed as the Commission no longer has rulemaking authority for these facilities.  The facilities are now governed by rules promulgated by the Division of Public Health.
10A NCAC 27G .2401, .2402, .2403, .2404 – It is proposed that the rules be repealed as the Commission no longer has rulemaking authority for these facilities.  The facilities are now governed by rules promulgated by the Child Care Commission.
10A NCAC 27G .2501, .2502, .2503, .2504 – It is proposed that the rules be repealed as the Commission no longer has rulemaking authority for these facilities.  The facilities are now governed by rules promulgated by the Division of Public Health.

Procedure by which a person can object to the agency on a proposed rule:  The objection, reasons for the objection and the clearly identified portion of the rule to which the objection pertains, may be submitted in writing to Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018.

Comments may be submitted to:  Amanda J. Reeder, 3018 Mail Service Center, Raleigh, NC 27699-3018; phone (919) 715-2780; fax (919) 508-0973; email Amanda.Reeder@dhhs.nc.gov

Comment period ends:  August 15, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:
|_|	State
|_|	Local
|_|	Substantial Economic Impact (>$3,000,000)
|X|	None

CHAPTER 27 - MENTAL HEALTH: COMMUNITY FACILITIES AND SERVICES
SUBCHAPTER 27b - RULES GOVERNING AREA PROGRAMS AND CONTRACTED PROGRAMS UTILIZING SOCIAL SERVICES BLOCK GRANT (TITLE XX) FUNDS

SECTION .0600 - EARLY CHILDHOOD INTERVENTION SERVICES (ECIS) FOR CHILDREN with or at risk for developmental delays, developmental disabilities or atypical development and their families

10A NCAC 27B .0601	DEFINITION AND GOALS
(a)  Definition.
(1)	Primary Service.  Early childhood intervention services (ECIS) are periodic services which include interdisciplinary services, designed to provide prescriptive developmental programming for young children, who are primarily under the age of three, and who are mentally retarded or who are at high risk for mental retardation.  In addition, the services provide families with information on child rearing skills and management, parent support, services and resources available to the child and family, and assistance in promoting the child's developmental growth.  The primary methodology of service delivery is periodic (usually weekly) home visits which may be supplemented by group or individual activities at sites other than the child's home;
(2)	Components.  None;
(3)	Resource Items.  None;
(4)	Target Population.
(A)	Infants who are at high risk for mental retardation.
(B)	Children who are under three years of age and are moderately, severely or profoundly retarded.
(C)	Within funding guidelines established in 10A NCAC 27A .0203 (division publication APSM 75-1), preschool children who are at least three years of age and who are moderately, severely or profoundly retarded.
(D)	Within funding guidelines established in 10A NCAC 27A .0203 (division publication APSM 75-1), preschool children with developmental disabilities other than mental retardation.
(b)  This service may be directed toward the goals of:
(1)	personal self-sufficiency;
(2)	preventing or remedying abuse, neglect, or exploitation of children or adults unable to protect their own interests;
(3)	preventing or reducing inappropriate institutional care.

Authority G.S. 143B-10; 143B-147.

10A NCAC 27B .0602	ELIGIBILITY REQUIREMENTS
Individuals must be determined eligible in accordance with the same criteria as for ECIS state funds.

Authority G.S. 143B-10; 143B-147.

10a NCAC 27B .0603	CRITERIA
Programs providing this service shall meet standards for Early Childhood Intervention Services (ECIS) for Children with or at Risk for Developmental Delays, Developmental Disabilities or Atypical Development and Their Families as codified in 10A NCAC 27G .0100.

Authority G.S. 143B-10; 143B-147.

SUBCHAPTER 27g - RULES FOR MENTAL HEALTH, DEVELOPMENTAL DISABILITIES, AND SUBSTANCE ABUSE FACILITIES AND SERVICES

SECTION .2400 - DEVELOPMENTAL DAY SERVICES FOR CHILDREN WITH OR AT RISK FOR DEVELOPMENTAL DELAYS, DEVELOPMENTAL DISABILITIES OR ATYPICAL DEVELOPMENT

10a NCAC 27g .2401	SCOPE
A developmental day service is a day/night service which provides individual habilitative programming for children with, or at risk for developmental delay, developmental disabilities or atypical development in specialized licensed child care centers.  The service:
(1)	is designed to meet developmental needs of the children such as self-help, physical, language and speech, and cognitive and psychosocial skills in order to facilitate their functioning in a less restrictive environment, as well as to meet child care needs of families; and
(2)	offers family training and support.

Authority G.S. 143B-147.

10a NCAC 27g .2402	STAFF
(a)  Each developmental day center shall have a designated director who holds a bachelor level degree with specialization in administration, education, social work, nursing, psychology or a related field or have comparable experience and education.
(b)  Each staff member except student trainees and supervised volunteers shall be at least 18 years of age.
(c)  Staff shall provide continuous supervision of each child.
(d)  A minimum of two staff members shall provide direct child care at all times.
(e)  A minimum of one direct child care staff member shall be on duty for every five children.
(f)  If school or preschool aged children are served under contract with the Department of Public Instruction, a preschool handicapped, B-K, or special education certified teacher shall be employed for each 20 children or less.  The type of certification shall be based on the ages of the children served.  When infants and toddlers are served, a professional privileged in accordance with the requirements of Part H of Individuals with Disabilities Education Act shall be employed for each 20 children or less.  This material is incorporated by reference and includes subsequent editions and amendments.
(g)  If infants are served, a minimum of one direct care staff member shall be on duty for every three infants.
(h)  Centers with at least 40% of their enrollment being children without disabilities, and having an inclusion plan approved by DMH/DD/SAS for area-operated programs and by the area program director for contract agency centers, may utilize the following staff/child ratio:
(1)	Infants - 1:4;
(2)	Toddlers and older children - 1:6.
(i)  The disciplines of social work, physical therapy, occupational therapy and speech and language therapy shall be available through center employees, consultants, or agreements with other providers.

Authority G.S. 143B-147.

10a NCAC 27g .2403	OPERATIONS
(a)  Hours.  Developmental day services for preschool children shall be available for a minimum of eight hours per day (exclusive of transportation time), five days per week, twelve months a year.
(b)  Daily Training Activities.  Activities shall be planned around the following principles:
(1)	Group and individual activities, related to individual outcome plans, shall be scheduled daily.
(2)	Both free play and organized recreational activities shall be provided.  No more than one-third of the daily schedule shall be designated for both of these activities combined.
(c)  Grouping of children.  Grouping shall allow for attending to the individual needs of each child and reflect developmentally appropriate practices.
(d)  Family Services:
(1)	Parents shall be provided the opportunity to observe their child in the program.
(2)	The center shall provide or secure opportunities for parents to attend parent training seminars.
(e)  Environmental Rating.  Each center shall complete a professionally recognized environmental rating scale that evaluates the appropriateness of the learning environment design and the teaching materials and equipment used.

Authority G.S. 122C-51; 143B-147.

10a NCAC 27g .2404	PHYSICAL PLANT
(a)  Classroom And Activity Space:
(1)	A ratio of 50 square feet per child shall be available for indoor classroom and activity space, exclusive of space occupied by sinks, lockers, storage cabinets, and other fixed equipment.
(2)	Space shall be available for small groups and individualized training.
(3)	Special interest areas shall be provided to enhance the development of individual children.
(4)	Space for indoor physical activities shall be available for the provision of those activities enhancing gross motor development.
(5)	Centers with at least 40% of their enrollment being children without disabilities and having an inclusion plan approved by DMH/DD/SAS for area-operated programs and by the area program director for contract agency centers may have a total of 35 square feet available per child for indoor classroom and activity space.
(b)  Outdoor Activity Space:
(1)	Outdoor activity space shall be available in the ratio of 200 square feet per child scheduled to use the area at any one time.
(2)	Centers with at least 40% of their enrollment being children without disabilities and having an inclusion plan approved by DMH/DD/SAS for area-operated programs and by the area program director for contract agency centers may have a total of 100 square feet available per child.

Authority G.S. 122C-51; 143B-147.

SECTION .2500 - EARLY CHILDHOOD INTERVENTION SERVICES (ECIS) FOR CHILDREN WITH OR AT RISK FOR DEVELOPMENTAL DELAYs, developmental DISABILITIES, OR ATYPICAL DEVELOPMENT AND THEIR FAMILIES

10a NCAC 27g .2501	SCOPE
(a)  An early childhood intervention service (ECIS) is a periodic service designed to promote the developmental growth of children with or at risk for developmental delay, disabilities or atypical development, and their families.  In addition, it provides families with support and information on child-rearing skills and management, and services and resources available to the child and family.  The service provides, on a regularly scheduled basis, comprehensive assessment and prescriptive developmental programming in such areas as cognitive, language and communication, physical, self-help, and psychosocial skill development in the client's home which may be supplemented by individual or group services at other sites.  This service provides case-specific and general follow-up and consultation to other preschool programs.  Case management is also a component of this service.
(b)  The primary methodology of service delivery is periodic (usually weekly) home visits which may be supplemented by group or individual activities at sites other than the child's home.
(c)  This Section applies to those early intervention services that are available through the area programs and contract agencies.

Authority G.S. 143B-147; 20 USC 1471.

10a NCAC 27g .2502	DEFINITIONS
(a)  As used in this Section, the term "Early Intervention Services" shall have the meaning specified in Section 303.12 of Subpart A of Part 303 of Title 34 of the Code of Federal Regulations.
(b)  As used in this Section, an eligible child is an infant or toddler who meets the definition of "high risk children," "developmentally delayed children," or children with "atypical development" as defined in 10A NCAC 26C .0302, or "developmentally disabled" children as defined in G.S. 122C-3.

Authority G.S. 143B-147; 20 U.S.C. Sections 1401 et. seq., 1471 et.seq..

10a NCAC 27g .2503	STAFF REQUIREMENTS
(a)  Each Early Childhood Intervention Services (ECIS) shall have a designated program director who holds at least a baccalaureate degree in a field related to developmental disabilities, or is registered to practice as a registered nurse in the State of North Carolina, and who has at least one year's experience in services for infants or toddlers with or at risk for developmental delays or atypical development.  This includes, but is not limited to early childhood education, child development, or special education.
(b)  At least one member of the ECIS staff shall be an individual who holds a degree in education or early childhood development.
(c)  Staff shall be privileged in accordance with the requirements of Part H of the Individuals with Disabilities Education Act.
(d)  The disciplines of social work, physical therapy, occupational therapy and speech therapy shall be represented on the staff in response to the documented needs of the children and families served.  These disciplines may be represented by staff members, consultant staff, or through agreements with staff of other agencies.

Authority G.S. 122C-51; 143B-147; 20 USC 1471.

10a NCAC 27g .2504	FOLLOW-ALONG
Follow-along, a continuing relationship with the client for the purpose of assuring that the client's changing needs are recognized and appropriately met, shall be provided semi-annually for one year on behalf of children who have been discharged from the ECIS.

Authority G.S. 143B-147; 20 USC 1471.


TITLE 11 – DEPARTMENT OF INSURANCE

Notice is hereby given in accordance with G.S. 150B-21.2 that the Commissioner of Insurance intends to amend the rule cited as 11 NCAC 13 .0308.

Proposed Effective Date:  October 1, 2011

Public Hearing:
Date:  July 29, 2011
Time:  10:00 a.m.
Location:  4th Floor, Suite 4140, Room 4126A, 430 N. Salisbury Street, Raleigh, NC  27603

Reason for Proposed Action:  The rule revision removes a burden both from ASD and the licensees as the annual report is due at a different time than the renewal application and causes both parties problems as a result.  This rule revision was suggested by the NC Premium Finance Association.

Procedure by which a person can object to the agency on a proposed rule:  The North Carolina Department of Insurance will accept written objections to this rule until the expiration of the comment period on August 16, 2011.

Comments may be submitted to:  Karen E. Waddell, 1201 Mail Service Center, Raleigh, NC 27699-1201; phone (919) 733-4529; fax (919) 733-6495; email karen.waddell@ncdoi.gov

Comment period ends:  August 16, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:
|_|	State
|_|	Local
|_|	Substantial Economic Impact (>$3,000,000)
|X|	None

CHAPTER 13 ‑ AGENT SERVICES DIVISION – NON-INSURANCE ENTITIES

SECTION .0300 ‑ INSURANCE PREMIUM FINANCE COMPANIES

11 NCAC 13 .0308	ANNUAL STATEMENT
Each licensee shall file a special report entitled "Annual Statement" with the Commissioner on or before March 1 of each year. along with the annual renewal application required by G.S. 58-35-15(c).  The annual statement shall be a record of the premium finance company's business for the calendar year (January-December) immediately preceding the filing date.  The annual statement form will be supplied by the commissioner and shall include the name and address of the licensee, a list of the officers and directors of the licensee, instructions for filing the report, a statement of income, expenses, assets, and liabilities, a reconciliation of the licensee's net worth, schedules of pertinent relevant balance sheet items, general interrogatories concerning the licensee's operation in North Carolina, Carolina and an analysis of premium finance contracts written in North Carolina. Carolina and all other pertinent information.

Authority G.S. 58-2-40; 58-35-15(c); 58-35-30(a).
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This Section contains information for the meeting of the Rules Review Commission on Thursday May 19, 2011 9:00 a.m. at 1711 New Hope Church Road, RRC Commission Room, Raleigh, NC.  Anyone wishing to submit written comment on any rule before the Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.  Specific instructions and addresses may be obtained from the Rules Review Commission at 919-431-3000.  Anyone wishing to address the Commission should notify the RRC staff and the agency no later than 5:00 p.m. of the 2nd business day before the meeting.  Please refer to RRC rules codified in 26 NCAC 05.
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	Ralph A. Walker
	Curtis Venable

	Jerry R. Crisp
	Ann Reed

	Jeffrey P. Gray
	George Lucier
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Joe Deluca	(919)431-3081
Bobby Bryan	(919)431-3079
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June 16, 2011		July 21, 2011
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RULES REVIEW COMMISSION
May 19, 2011
MINUTES

The Rules Review Commission met on Thursday, May 19, 2011, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were:  Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, George Lucier, Dan McLawhorn, Ann Reed, David Twiddy, and Ralph Walker.  Commissioner Curtis Venable joined via Skype.

Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel, and Dana Vojtko and Julie Edwards

The following people were among those attending the meeting:

Doug Shackelford		NC State Highway Patrol
Barry Gupton			NC Department of Insurance/NC Building Code Council
Penny De Pas			NC Board of Podiatry Examiners
Rebecca Shigley			NC Department of Insurance
Lynda Elliot			Board of Cosmetic Art Examiners
Elizabeth Turgeon		Office of Administrative Hearings

The meeting was called to order at 9:02 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).

The Chairman introduced Elizabeth Turgeon, an extern from the University of North Carolina School of Law.

APPROVAL OF MINUTES

Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the April 21, 2011 meeting.  There were none and the minutes were approved as distributed.


FOLLOW-UP MATTERS

21 NCAC 14N .0113 – Board of Cosmetic Art Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 57D .0402 – Appraisal Board.  The agency indicated that they would not make any changes in the rule. The agency understands that this terminates the rulemaking proceeding on this rule.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Department of Insurance
Prior to the review of the rule from the Department of Insurance, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning this rule because he is the former owner of an insurance agency and in negotiations to purchase another one.

11 NCAC 06A .0802 was approved unanimously.

Department of Crime Control and Public Safety
14A NCAC 09J .0101 was approved unanimously.

Board of Examiners for Electrical Contractors
All permanent rules were withdrawn by the agency and refiled for the June meeting.

Medical Board/Perfusion Advisory Committee
21 NCAC 32V .0103 was withdrawn by the agency.

Board of Podiatry Examiners
All permanent rules were approved unanimously with the following exception:

21 NCAC 52 .0206 – The Commission objected to this rule based on lack of necessity.  This rule is unnecessary and reflects internal action. G.S. 143b-10(j)(3)specifies that such policies are internal matters and “shall not be adopted or filed“ as rules under G.S. 150B.  This “rule” neither requires the applicant to take any action nor forbids the applicant from taking any action.  To the extent that it binds the board or the agency it seems to bind them to act with common sense and take the steps an occupational licensing agency would be expected to take in issuing any license to practice that occupation. That is unnecessary and does not help the applicant. Ms. De Pas indicated the agency intends to repeal the rule next month.

Respiratory Care Board
21 NCAC 61 .0302 was approved unanimously.

Substance Abuse Professional Practice Board
All permanent rules were approved unanimously.

Office of Administrative Hearings
Commissioner Gray served as staff for review of the rules from the Office of Administrative Hearings; therefore he did not participate in any discussion or vote concerning these rules.

All permanent rules were approved unanimously.

Building Code Council
All permanent rules were approved unanimously.

TEMPORARY RULES
There were no temporary rules filed for review.

COMMISSION PROCEDURES AND OTHER BUSINESS

The Commission discussed Session Law 2011-13 and the staff’s opinion that the provisions apply on an individual rule basis.

The meeting adjourned at 9:40 a.m.

The next scheduled meeting of the Commission is Thursday, June 16 at 9:00 a.m.

Respectfully Submitted,

________________________________
   Julie Edwards
Editorial Assistant
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200. In addition to the issues discussed above, Ms. Bres Martin’s analysis is equally
not persuasive for the purpose of demonstrating substantial prejudice on the part of Novant to the
extent that it attempted to analyze the surgical use rates for the NCBH service area.

201. Despite the historical growth in the number of surgical cases at NCBH, no
evidence was offered during the contested case hearing indicating that its historical market share
of inpatient and outpatient surgical cases has been increasing. Ms. Bres Martin specifically
testified that she had done no such historical market share analysis. Bres Martin, Tr., p. 401.

202. Ms. Bres Martin agreed that no provider is entitled to a particular market share of
surgical patients. She also agreed that competition is a good thing.l Bres Martin, Tr. pp. 401-02

203. For the reasons set forth in this section, as well as those set forth above, Ms. Bres
Martin’s assumption that the giowth in surgical cases would substantially prejudice Novant is
speculative, because (1) Ms. Bres Martin’s projection of future growth in surgery based upon

historical population and surgical utilization data is very conservative, and does not take into
account -any factors which.could cause it to be higher in the future; and (2) even assuming
NCBH’s market share will grow, Ms. Bres Martin’s analysis does not demonstrate that such
growth will cause a decrease in the Novant’s surgical services market share. Further, as
discussed in the Conclusions of Law below, under North Carolina law, a general loss of market
share is not sufficient to support or define any legal right that is substantially prejudiced by the
Agency's decision.

2. Ms. Carter’s Testimony

204. Ms. Carter conducted a financial analysis of the WCSC on outpatient surgical
cases in the operating rooms at Medical Park Hospital. She estimated that the growth in

outpatient surgery at NCBH would have a $7-11.9 million annual negative impact on Medical
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Park Hospital. Carter, Tr. pp. 514-28; Ex. 181, pp. 1-4. Indeed, if supported, loss of such a large
amount of revenue could constitute a substantial prejudice.

205. Ms. Carter assumed that NCBH had projected a market share shift in Forsyth
County outpatient surgical patients to NCBH. Catter, Tr. p. 555. Her calculation was based on
the assumption that the NCBH’s percentage of outpatient surgery patients from Forsyth County
‘would increase from 32% to 42% as a result of the WCSC. However, Ms. Carter could not point’
to anything in the NCBH Application which projected this market share shift.

206. Ms. Carter ultimately conceded that, if a 10% market share shift was not
proposed, then her assumptions would be incorrect. Carter, Tr. p. 558.

207. Ms. Carter’s assumption of projected market share shift was in fact, incorrect.
The NCBH Application did not project an increase in the percentage of inpatient or outpatient

- surgery ‘patients from’ Forsyth -County. - The NCBH Application’s " projected percentage of
patients from each county was based solely upon its historical percentage of patients from the
same counties. Ex. 1, NCBH App., p. 74; Houlihan, Tr. pp. 913-15, 1029-30; Miles, Tr., pp. 83-
85; Ex. 181, pp. 1-4; Ex. 239, pp. 46-51 and 52-53 also see Ex. 239, pp. 46-53 [Gamble Dep., pp.
80-95, .101-103].

208. The Application expléined that 32% of its historical total outpatient surgery
patients were from Forsyth County. The NCBH Application projected that the total outpatient
surgical patient percentage would be the same. Id.

209. The Application’s projection was the same as NCBH’s historical percentage of
the lower acuity patients from Forsyth County. The projection was that 42% of its lower acuity
outpatient surgery patients who could be served in a setting like the WCSC would come from

Forsyth County, and that projected percentage would be the same as NCBH’s historical
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percentage. This was based upon an analysis of the acuity of historical surgical cases by Dr.
Meredith and Ms. Petree, which they provided to Ms. Houlihan as part of her preparation of the
NCBH Application. Houlihan, Tr. p. 910; Petree, Tr. pp. 685-97; and accord, Ex. 1, NCBH
App., pp. 30, 57-58, 61.

210. In making her assumption that the NCBH Application projected an increase in the
percentage of outpatient surgical patients from Forsyth County, Ms. Carter seemingly confused
the percentage of historical fotal outpatient surgical patients with the percentage of historical
lower acuity outpatient surgery patients who could have been served in a setting like the WCSC.
Ms. Carter’s assumptions, thus, were incorrect.

211.  Ms. Carter also seemingly confused NCBH’s percentage of patients from Forsyth
County with its market share of patients from Forsyth County. Ms. Houlihan explained that
patient origin is a reflection of a facility's total cases by county. It seeks to identify your internal
cases by the different counties listed. In order to use patient origin data to determine market
share, you also would have to know the total number of surgical cases done in each of the
counties in the service area. Ms. Carter did not conduct this sort of analysis. Houlihan, Tr. pp.
915-17.

212. Thus, the NCBH Application did not project that its percentage or market share of
either low acuity or total outpatient surgical patients from Forsytil County would increase.

213. As a result of Ms. Carter’s erroneous assumption, there is no statistical or
-otherwise reliable support for her projection that the growth in outpatient surgery at NCBH

would have a $7-11.9 million annual negative impact on Medical Park Hospital. Carter, Tr. p.

559; Houlihan, Tr. pp. 918-19.
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