rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Board of Agriculture
RULE CITATION:  All Rules
RECOMMENDED ACTION:


X
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

The attached legislation was enacted by the 2008 Session of the General Assembly.  It grants to the Board of Agriculture specific authority for all of these rules with a retroactive effective date of November 1, 2007.

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007
 

 

SESSION LAW 2008-198
SENATE BILL 845
 

 

AN ACT to amend certain environmental and natural resources laws to: . .  .(2) authorize the board of agriculture to adopt rules governing euthanasia of animals; . . . As recommended by the environmental review commission.
 

The General Assembly of North Carolina enacts:

 

 

PART I. AMEND ENVIRONMENTAL AND NATURAL RESOURCES LAWS.
 

. . .

SECTION 2.(a)  G.S. 19A‑24 reads as rewritten:

"§ 19A‑24.  Powers of Board of Agriculture.

(a)       The Board of Agriculture shall:

(1)       Establish standards for the care of animals at animal shelters, boarding kennels, pet shops, and public auctions. A boarding kennel that offers dog day care services and has a ratio of dogs to employees or supervisors, or both employees and supervisors, of not more than 10 to one, shall not as to such services be subject to any regulations that restrict the number of dogs that are permitted within any primary enclosure.

(2)       Prescribe the manner in which animals may be transported to and from registered or licensed premises.

(3)       Require licensees and holders of certificates to keep records of the purchase and sale of animals and to identify animals at their establishments.

(4)       Adopt rules to implement this Article, including federal regulations promulgated under Title 7, Chapter 54, of the United States Code.

(5)       Adopt rules on the euthanasia of animals in the possession or custody of any person required to obtain a certificate of registration under this Article. An animal shall only be put to death by a method and delivery of method approved by the American Veterinary Medical Association, the Humane Society of the United States, or the American Humane Association. The Department shall establish rules for the euthanasia process using any one or combination of methods and standards prescribed by the three aforementioned organizations. The rules shall address the equipment, the process, and the separation of animals, in addition to the animals' age and condition. If the gas method of euthanasia is approved, rules shall require (i) that only commercially compressed carbon monoxide gas is approved for use, and (ii) that the gas must be delivered in a commercially manufactured chamber that allows for the individual separation of animals. Rules shall also mandate training for any person who participates in the euthanasia process.

(b)       In addition to rules on the euthanasia of animals adopted pursuant to subdivision (5) of subsection (a) of this section, the Board of Agriculture may adopt rules on the euthanasia of animals for:
(1)       Written and practical examinations for persons who perform euthanasia.
(2)       Issuance of certification to persons who have successfully completed both training and examinations to become a euthanasia technician.
(3)       Recertification of euthanasia technicians on a periodic basis.
(4)       Standards and procedures for the approval of persons who conduct training of euthanasia technicians.
(5)       Approval of materials for use in euthanasia technician training.
(6)       Minimum certification criteria for persons seeking to become euthanasia technicians including, but not limited to: age; previous related experience; criminal record; and other qualifications that are related to an applicant's fitness to perform euthanasia.
(7)       Denial, suspension, or revocation of certification of euthanasia technicians who either violate any provision of the Animal Welfare Act pursuant to Article 3 of Chapter 19A of the General Statutes or otherwise become ineligible for certification.
(8)       Provision of the names of persons who perform euthanasia at animal shelters and for the animal shelter to notify the Department when those persons are no longer affiliated, employed, or serving as a volunteer with the shelter.
(9)       Certified euthanasia technicians to notify the Department when they are no longer employed by or are serving as a volunteer at an animal shelter.
(10)     The duties, responsibilities, and standards of conduct for certified euthanasia technicians."

SECTION 2.(b)  It is the intention of the General Assembly that the authorization to adopt rules governing euthanasia of animals set out in subsection (b) of G.S. 19A‑24, as enacted by subsection (a) of this section, constitute sufficient statutory authority to support the adoption of 02 NCAC 52J .0401 through 02 NCAC 52J .0420, 02 NCAC 52J .0501 and 02 NCAC 52J .0502, 02 NCAC 52J .0602 through 02 NCAC 52J .0610, 02 NCAC 52J .0701 through 02 NCAC 52J .0705, and 02 NCAC 52J .0801 through 02 NCAC 52J .0803, as adopted by the Board of Agriculture on  13 February  2008.

. . .

 

PART IV. EFFECTIVE DATE.
 

 

SECTION 12.  . . . Section 2 of this act is retroactive to 1 November 2007. . . .

In the General Assembly read three times and ratified this the 18th day of July, 2008.
 

 

                                                                    s/ Marc Basnight

                                                                         President Pro Tempore of the Senate

 

 

                                                                    s/ Joe Hackney

                                                                         Speaker of the House of Representatives

 

 

                                                                    s/ Michael F. Easley

                                                                         Governor

 

 

Approved 4:30 p.m. this 8th day of August, 2008
Robert A. Bryan, Jr.

Commission Counsel

