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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:
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	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



August 21, 2009
Kelly Braam
Board of Barber Examiners
5809-102 Departure Drive
Raleigh, NC  27616
Re:  21 NCAC 06F .0101
Dear Ms. Braam:

At its August 20, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to this Rule based on ambiguity.  It is unclear whether the requirement in the rule is to have one barber chair per two students as set out in (a)(6) or “no more than one student enrolled per barber chair” as set out in (b) page 2 lines 41 and 42.  The only difference in the two rules refers to schools “permitted prior to December 1, 1994” in (b).  However the remaining requirements of the rules are essentially the same and it is unclear why or whether there is meant to be a different student per chair requirement.
The board should also examine the requirement in (a)(2) to determine whether they still wish to retain an old requirement of a minimum of 10 barber chairs in a barber school.  It appears to be an arbitrary requirement since they have other rules specifying minimum numbers of teachers, square footage and spacing for barber chairs and sinks.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
JJD:tdc
August 21, 2009

Kelly Braam
Board of Barber Examiners

5809-102 Departure Drive
Raleigh, NC  27616
Re:  21 NCAC 06Q .0104

Dear Ms. Braam:

At its August 20, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.

The Commission objected to this Rule based on lack of statutory authority.  There is no authority cited to refuse to renew a license, certificate or permit (hereinafter “license”) during the pendency of any investigation or hearing over a complaint concerning a licensee.  All the statutes cited refer to an established condition, e.g. “gross malpractice or gross incompetence” in G.S. 86A-18(2).  That means the gross malpractice or incompetence must be established either as the result of a liability lawsuit or a board hearing and final decision (and any appeals following those decisions).
The board could refuse to issue a license until it was satisfied that a person had met all the qualifications of licensure, including not having committed any of the prohibitions in the various statutes referred to.  But it could not refuse to renew a license based on an accusation or complaint until there was a final decision (including any appellate review) in the matter.

As a matter of fact G.S. 86A-19, not cited or referred to by the board in its rule specifically states that the board:

…may neither refuse to issue nor refuse to renew, or suspend or revoke any certificate of registration, barbershop permit, or barber school permit, for any of these causes except in accordance with the provisions of Chapter 150B of the General Statutes.

G.S. 150B sets out how the board must conduct any enforcement action and how to determine when it is completed.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
JJD:tdc
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