rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Cemetery Commission
RULE CITATION:  04 NCAC 05D .0202
RECOMMENDED ACTION:


X
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:
Paragraph (b) of this rule requires certain reports to be made by a certified public accountant.  There is no specific authority cited for the Commission to set occupational requirements for who must prepare reports.  No statute about the practice of accounting would require these reports to be prepared by a certified public accountant or set any other occupational requirements.  For a number of years, the Rules Review Commission consistently objected to setting occupational requirements for who could perform certain services.  This past spring, the RRC approved a rule from the Banking Commission requiring certain statements of financial condition to be certified by a CPA, even though there was no specific authority cited for that Commission to set occupational requirements for who could certify statements.  Staff sees the provisions in this rule as comparable requirements.  While others may be legally competent to prepare these reports, the Cemetery Commission will only accept them if they have been prepared by a CPA.  Staff recommends approving the rule.
Robert A. Bryan, Jr.

Commission Counsel

