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RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

In (a) this rule sets out certain legal positions that are outside the agency’s rulemaking authority or are unnecessary:
1. The first sentence states that a person denied a permit may seek a variance from the normal permit conditions. This is acceptable for the agency to specify.

2. However at the end of that first sentence and further in this paragraph and in (c)(6) the agency sets out the proviso that if the applicant  wishes to do that, he cannot either then or later file a contested case proceeding over the initial agency decision. Any dispute over the agency’s initial decision must be settled prior to seeking a variance appears to be the agency’s position. This may or may not be a correct statement of the consequences of the APA and other NC law, but it is not within the agency’s authority to attempt to write that law. To the extent that it is a correct statement of the law, then this portion of the rule is unnecessary.
(It is counsel’s position that the agency may be able to accomplish most of what it is after by adding a “Note” that would explain the agency’s position without making that a requirement, or at least alert the applicant as to the legal position the agency would take. This could be an appropriate and permitted use of such a “note” that is not a rule.)

While the agency is entitled to set certain conditions in seeking a variance, it is counsel’s position that the agency may not require an applicant to give up an avenue of due process that might be granted by the APA in order to seek some other relief that might be available and to which the applicant is entitled.
The last sentence of (a) sets certain conditions that must be met prior to seeking a variance and it is counsel’s position that these conditions are within the agency’s authority.
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