[image: image1.png]



STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



March 18, 2010
Nancy Pate
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 07H .0208, .0309, .1704-.1705
Dear Ms. Pate:

At its March 18, 2010 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to Rule 15A NCAC 07H .0208 based on lack of statutory authority and ambiguity.
1.)   The rule in (b)(2)(G) page 5 lines 6 and 7 is unclear or is outside the agency’s authority. The “case-by-case” review for “publicly funded projects” does not specify what review standards shall be applied, making these standards unclear. There is no authority to apply standards of review outside the standards found in existing rules.

2.)   It is unclear what is meant or required by the standard in (b)(5)(P) page 8 lines 18 and 19 to “consider the cumulative impacts of marina development” in reviewing marina applications. It is unclear in that it mistakenly implies that a permit may be issued even though G.S. 113A-120(a)(10) sets out conditions where the "cumulative impacts" require that a permit be denied.
3.)  In (b)(5)(Q), page 8 lines 20 - 23 it is unclear what the level of compliance with current standards – “to the maximum extent possible” – actually requires in determining whether to allow replacement of existing marinas and what is meant by the requirement in (b)(5)(Q) lines 22 and 23 to give “consideration … to replacement costs and service needs” in deciding whether to allow replacements of existing marinas and how to determine the level of compliance with the current standards.

The Commission objected to rules 15A NCAC 07H .0309, 1704 and .1705 based on failure to comply with the Administrative Procedure Act, G.S. 150B-21.10, by not making the requested technical changes (attached).

The Commission also requests the following additional technical changes.  In Rule .0208(a)(2)(G) page 2 line 3 please change "or" in "public trust areas or estuarine waters" to "including" or delete "or estuarine waters" since estuarine waters are public trust areas.  The same change is also needed in Rule .1704(c) line 30.
Sincerely,

Joseph J. DeLuca, Jr.
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