RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14H .0105
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:


In (f) this rule specifies that the Board has “sufficient cause” to revoke the letter of approval or permit to operate the cosmetology shop if the licensee has a “violation of any rule in this chapter or the operation of a beauty establishment.”
Staff does not believe the agency would have the authority to revoke the license for a violation of “any rule in this chapter.” The rules in Chapter 14H are sanitation rules for the shop. If a licensee violates any rule there are penalties that result in a reduced inspection score. The agency would not be entitled to revoke the shop license for a rule violation that did not result in a failing score.
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AGENCY:
N.C. BOARD OF COSMETIC ART EXAMINERS

RULE CITATION:
21 NCAC 14I .0105

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:


Paragraphs (e) and (g) appear to be contradictory. At the least it is unclear what the rule is.
Paragraph (e) specifies that a student transferring into a cosmetology curriculum from either a manicurist curriculum or esthetic curriculum “shall not receive credit for hours received in the manicurist or an esthetic curriculum.” However (g) specifies that at least a licensed manicurist or esthetician who is in training “may apply [presumably that would include ‘transfer’] up to 50 percent of required hours earned [presumably in the manicurist or esthetic curriculum taken to earn licensure in those respective fields]” toward “another cosmetic art curriculum.” It appears that (e) forbids what (g) at least partly allows.
It may be that the two parts are intended to treat unlicensed students differently than licensed students wishing to broaden their licensure. If that is the intent, the rule is not clear.

It should be noted that (h) does allow a person in a teacher training program to transfer hours earned in one curriculum to transfer a portion of those hours to a cosmetology teacher training curriculum.

That same paragraph (h) is unclear exactly how many hours may be transferred between which programs. The first sentence allows “up to 50% of all credit earned in an approved esthetician or manicurist teacher training program” to be transferred to a cosmetology teacher training program. A manicurist teacher training program requires 320 hours and an esthetician teacher training program (Rule 14L .0216) requires 650 hours. That translates to 160 hours and 325 hours respectively. However the next sentence states that a maximum of 160 hours earned in either of those training programs may be transferred “between programs.” These allowances and limitations are unclear in a number of respects (and admittedly this analysis is in some cases a different way of phrasing the same ambiguity problems found in this portion of the rule):

--
it is unclear whether the maximum in the second sentence is intended to limit the 50 percent in the first sentence;
--
it is unclear whether the limit in the second sentence is intended to limit the maximum in the first sentence as to what can be transferred between the manicurist and esthetician teacher training programs only – and hence the use of “between” and not “among” – and not to limit the amount that can be transferred into the cosmetology teacher training program curriculum ; and
--
in other words, it is unclear whether the maximum in the second sentence applies only to manicurist and esthetician teacher training programs, and not to cosmetology teacher training programs.
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF COSMETIC ART EXAMINERS

RULE CITATION:
21 NCAC 14N .0103

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:


In (a), lines 2 and 6, and (h) there are references to the board’s “approved exam provider.” There is no authority cited for the board to approve exam providers. Even if there were authority it is unclear what standards the board will use to approve the board’s exam provider. Most of the authority cited refers to board “conducted” examinations. The only authority cited that refers to anything related to examinations being approved by the board is G.S. 88B-18(c) where reference is made to the exam being conducted in “Board-approved facilities.”

§ 88B‑4.  Powers and duties of the Board.

(a)       The Board shall have the following powers and duties:

(1)       To administer and interpret this Chapter.

(2)       To adopt, amend, and repeal rules to carry out the provisions of this Chapter.

(3)       To examine and determine the qualifications and fitness of applicants for licensure under this Chapter.

(4)       To issue, renew, deny, restrict, suspend, or revoke licenses.

(5)       To conduct investigations of alleged violations of this Chapter or the Board's rules.

(6)       To collect fees required by G.S. 88B‑20 and any other monies permitted by law to be paid to the Board.

(7)       To approve new cosmetic art schools.

(7a)     To adopt rules for cosmetic art schools.

(8)       To inspect cosmetic art schools and shops.

(9)       To adopt rules for the sanitary management and physical requirements of cosmetic art shops and cosmetic art schools.

(10)     To establish a curriculum for each course of study required for the issuance of a license issued under this Chapter.

(11)     To employ an executive director and any additional professional, clerical, or special personnel necessary to carry out the provisions of this Chapter, and to purchase or rent necessary office space, equipment, and supplies.

(12)     To adopt a seal.

(13)     To carry out any other actions authorized by this Chapter.

(b)       A member of the Board shall have the authority to inspect cosmetic art shops and cosmetic art schools at any reasonable hour to determine compliance with the provisions of this Chapter if the inspection is made: (i) at the request of the Board, or with the approval of the chair or the executive director as the result of a complaint made to the Board or a problem reported by an inspector, or (ii) at the request of an inspector who deems it necessary to request the assistance of a Board member and who has the prior approval of the chair or executive director to do so. A Board member who makes an inspection pursuant to this subsection shall file a report with the Board before requesting reimbursement for expenses.

(c)       The Board shall keep a record of its proceedings relating to the issuance, renewal, denial, restriction, suspension, and revocation of licenses. This record shall also contain each licensee's name, business and home addresses, license number, and the date the license was issued. (1933, c. 179, ss. 1, 14, 15, 17, 23, 29; 1935, c. 54, ss. 3‑5; 1941, c. 234, s. 2; 1943, c. 354, ss. 1, 2; 1957, c. 1184, ss. 1, 2; 1969, c. 844, s. 5; 1971, c. 355, ss. 1‑3; c. 616, ss. 1‑3; 1973, c. 476, s. 128; c. 1360, ss. 2‑4; c. 1481, ss. 1, 2; 1975, c. 7, s. 1; c. 857, ss. 1, 3‑5, 9; 1977, cc. 155, 472; 1981, c. 614, s. 1; c. 615, ss. 1, 2, 11, 14; c. 884, s. 7; 1983, c. 913, s. 9; 1983 (Reg. Sess., 1984), c. 990; 1985, c. 125; 1985 (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess., 1988), c. 965; 1989, c. 650, ss. 2, 3; 1989 (Reg. Sess., 1990), c. 1013, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 20; 1993, c. 22, s. 2; c. 54, s. 1; 1995, c. 541, s. 2; 1995 (Reg. Sess., 1996), c. 605, ss. 15, 16; 1998‑230, s. 2; 1999‑348, s. 1.)
 

§ 88B‑7.  Qualifications for licensing cosmetologists.

The Board shall issue a license to practice as a cosmetologist to any individual who meets all of the following requirements:

(1)       Successful completion of at least 1,500 hours of a cosmetology curriculum in an approved cosmetic art school, or at least 1,200 hours of a cosmetology curriculum in an approved cosmetic art school and completion of an apprenticeship for a period of at least six months under the direct supervision of a cosmetologist, as certified by sworn affidavit of three licensed cosmetologists or by other evidence satisfactory to the Board.

(2)       Passage of an examination conducted by the Board.
(3)       Payment of the fees required by G.S. 88B‑20. (1933, c. 179, s. 12; 1953, c. 1304, s. 3; 1973, c. 450, s. 2; 1977, c. 899, s. 1; 1981, c. 615, s. 9; 1985, c. 559, s. 5; 1998‑230, s. 2.)
§ 88B‑9.  Qualifications for licensing as an esthetician.

The Board shall issue a license to practice as an esthetician to any individual who meets all of the following requirements:

(1)       Successful completion of at least 600 hours of an esthetics curriculum in an approved cosmetic art school.

(2)       Passage of an examination conducted by the Board.
(3)       Payment of the fees required by G.S. 88B‑20. (1998‑230, s. 2; 2006‑212, s. 3.)
§ 88B‑10.  Qualifications for licensing manicurists.

The Board shall issue a license to practice as a manicurist to any individual who meets all of the following requirements:

(1)       Successful completion of at least 300 hours of a manicurist curriculum in an approved cosmetic art school.

(2)       Passage of an examination conducted by the Board.
(3)       Payment of the fees required by G.S. 88B‑20. (1963, c. 1257, s. 4; 1973, c. 450, s. 4; 1981, c. 615, s. 19; 1985, c. 559, s. 4; 1998‑230, ss. 2, 2.1.)
 
§ 88B‑11.  Qualifications for licensing teachers.

(a)       Applicants for any teacher's license issued by the Board shall meet all of the following requirements:

(1)       Possession of a high school diploma or a high school graduation equivalency certificate.

(2)       Payment of the fees required by G.S. 88B‑20.

(b)       The Board shall issue a license to practice as a cosmetology teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:

(1)       Holds in good standing a cosmetologist license issued by the Board.

(2)       Submits proof of either practice of cosmetic art in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to five years of full‑time work immediately prior to application or successful completion of at least 800 hours of a cosmetology teacher curriculum in an approved cosmetic art school.

(3)       Passes an examination for cosmetology teachers conducted by the Board.
(c)       The Board shall issue a license to practice as an esthetician teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:

(1)       Holds in good standing a cosmetologist or an esthetician license issued by the Board.

(2)       Submits proof of either practice as an esthetician in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to three years of full‑time work immediately prior to application or successful completion of at least 650 hours of an esthetician teacher curriculum in an approved cosmetic art school.

(3)       Passes an examination for esthetician teachers conducted by the Board.
(d)       The Board shall issue a license to practice as a manicurist teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:

(1)       Holds in good standing a cosmetologist or manicurist license issued by the Board.

(2)       Submits proof of either practice as a manicurist in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to two years of full‑time work immediately prior to application or successful completion of at least 320 hours of a manicurist teacher curriculum in an approved cosmetic art school.

(3)       Passes an examination for manicurist teachers conducted by the Board. (1998‑230, s. 2; 2006‑212, s. 5.)
§ 88B‑18.  Examinations.

(a)       Repealed by Session Laws 2006‑212, s. 2, effective August 8, 2006.

(b)       Each examination shall have both a practical and a written portion.

(c)       Examinations for applicants for apprentice, cosmetologist, teacher, esthetician, and manicurist licenses shall be given in at least three locations in the State that are geographically scattered. The examinations shall be administered in Board‑approved facilities.
(d)       An applicant for a cosmetologist, esthetician, manicurist, or teacher's license who fails to pass the examination three times may not reapply to take the examination again until after the applicant has successfully completed any additional requirements prescribed by the Board. (1933, c. 179, ss. 16, 17; 1935, c. 54, s. 4; 1973, c. 1360, ss. 3, 4; 1975, c. 857, s. 5; 1985, c. 559, s. 1; 1989, c. 650, s. 3; 1995, c. 541, s. 2; 1998‑230, s. 2; 2006‑212, s. 2.)
Joseph J. DeLuca, Jr.

Commission Counsel

