rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Criminal Justice Education and Training Standards Commission
RULE CITATION:  12 NCAC 09B .0301

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:


There is no authority cited for the agency to take the actions noted in Paragraph (e) of this rule.


There is no authority cited for the agency to take any action in Paragraph (f) of this rule other than to deny certification.


In (f)(5), it is not clear what is meant by "unprofessional personal conduct."

Robert A. Bryan, Jr.

Commission Counsel
§ 17C‑6.  (See Editor's Note) Powers of Commission.

(a)  In addition to powers conferred upon the Commission elsewhere in this Chapter, the Commission shall have the following powers, which shall be enforceable through its rules and regulations, certification procedures, or the provisions of G.S. 17C‑10:

(1)
Promulgate rules and regulations for the administration of this Chapter, which rules may require (i) the submission by any criminal justice agency of information with respect to the employment, education, retention, and training of its criminal justice officers, and (ii) the submission by any criminal justice training school of information with respect to its criminal justice training programs that are required by this Chapter.

(2)
Establish minimum educational and training standards that must be met in order to qualify for entry level employment and retention as a criminal justice officer in temporary or probationary status or in a permanent position. The standards for entry level employment shall include education and training in response to, and investigation of, domestic violence cases, as well as training in investigation for evidence‑based prosecutions.

(3)
Certify and recertify, pursuant to the standards that it has established for the purpose, persons as qualified under the provisions of this Chapter to be employed at entry level and retained as criminal justice officers.

(4)
Establish minimum standards for the certification of criminal justice training schools and programs or courses of instruction that are required by this Chapter.

(5)
Certify and recertify, pursuant to the standards that it has established for the purpose, criminal justice training schools and programs or courses of instruction that are required by this Chapter.

(6)
Establish minimum standards and levels of education and experience for all criminal justice instructors and school directors who participate in programs or courses of instruction that are required by this Chapter.

(7)
Certify and recertify, pursuant to the standards that it has established for the purpose, criminal justice instructors and school directors who participate in programs or courses of instruction that are required by this Chapter.

(8)
Investigate and make such evaluations as may be necessary to determine if criminal justice agencies, schools, and individuals are complying with the provisions of this Chapter.

(9)
Adopt and amend bylaws, consistent with law, for its internal management and control.

(10)
Enter into contracts incident to the administration of its authority pursuant to this Chapter.

(11)
Establish minimum standards and levels of training for certification and periodic recertification of operators of and instructors for training programs in radio microwave, laser, and other electronic speed‑measuring instruments.

(12)
Certify and recertify, pursuant to the standards that it has established, operators and instructors for training programs for each approved type of radio microwave, laser, and other electronic speed‑measuring instruments.

(13)
In conjunction with the Secretary of Crime Control and Public Safety, approve use of specific models and types of radio microwave, laser, and other speed‑measuring instruments and establish the procedures for operation of each approved instrument and standards for calibration and testing for accuracy of each approved instrument.

(13a)
Expired effective September 30, 2007. See note.

(14)
Establish minimum standards for in‑service training for criminal justice officers. In‑service training standards shall include training in response to, and investigation of, domestic violence cases, as well as training investigation for evidence‑based prosecutions.

(15)
Establish minimum standards and levels of training for certification of instructors for the domestic violence training required by subdivisions (2) and (14) of this subsection.

(16)
Establish standards and guidelines for the annual firearms certification of qualified retired law enforcement officers, as defined in G.S. 14‑415.10(4a), to efficiently implement the provisions of G.S. 14‑415.25. The standards shall provide for the courses, qualifications, and the issuance of the annual firearms qualification certification. The Commission may adopt any rules necessary to effect the provisions of this section, and may charge a reasonable fee to applicants for the costs incurred in compliance with this subdivision.

(b)  The Commission shall have the following powers, which shall be advisory in nature and for which the Commission is not authorized to undertake any enforcement actions:

(1)
Identify types of criminal justice positions, other than entry level positions, for which advanced or specialized training and education are appropriate, and establish minimum standards for the certification of persons as being qualified for those positions on the basis of specified education, training, and experience; provided, that compliance with these minimum standards shall be discretionary on the part of criminal justice agencies with respect to their criminal justice officers;

(2)
Certify, pursuant to the standards that it has established for the purpose, criminal justice officers for those criminal justice agencies that elect to comply with the minimum education, training, and experience standards established by the Commission for positions for which advanced or specialized training, education, and experience are appropriate;

(3)
Consult and cooperate with counties, municipalities, agencies of this State, other governmental agencies, and with universities, colleges, junior colleges, and other institutions concerning the development of criminal justice youth development centers and programs or courses of instruction;

(4)
Study and make reports and recommendations concerning criminal justice education and training in North Carolina;

(5)
Conduct and stimulate research by public and private agencies which shall be designed to improve education and training in the administration of criminal justice;

(6)
Study, obtain data, statistics, and information and make reports concerning the recruitment, selection, education, retention, and training of persons serving criminal justice agencies in this State; to make recommendations for improvement in methods of recruitment, selection, education, retention, and training of persons serving criminal justice agencies;

(7)
Make recommendations concerning any matters within its purview pursuant to this Chapter;

(8)
Appoint such advisory committees as it may deem necessary;

(9)
Do such things as may be necessary and incidental to the administration of its authority pursuant to this Chapter;

(10)
Formulate basic plans for and promote the development and improvement of a comprehensive system of education and training for the officers and employees of criminal justice agencies consistent with its rules and regulations;

(11)
Maintain liaison among local, State and federal agencies with respect to criminal justice education and training;

(12)
Promote the planning and development of a systematic career development program for criminal justice professionals.

(c)  All decisions and rules and regulations heretofore made by the North Carolina Criminal Justice Training and Standards Council and the North Carolina Criminal Justice Education and Training System Council shall remain in full force and effect unless and until repealed or suspended by action of the North Carolina Criminal Justice Education and Training Standards Commission established herein. The present Councils are terminated on December 31, 1979, and their power, duties and responsibilities vest in the North Carolina Criminal Justice Education and Training Standards Commission effective January 1, 1980.

(d)  The standards established by the Commission pursuant to G.S. 17C‑6(a)(11) and 17C‑6(a)(12) and by the Commission and the Secretary of Crime Control and Public Safety pursuant to G.S. 17C‑6(a)(13) shall not be less stringent than standards established by the U.S. Department of Transportation, National Highway Traffic Safety Administration, National Bureau of Standards, or the Federal Communications Commission. (1971, c. 963, s. 6; 1975, c. 372, s. 2; 1979, c. 763, s. 1; 1979, 2nd Sess., c. 1184, ss. 1, 2; 1989, c. 757, s. 4; 1994, Ex. Sess., c. 18, s. 2; 1995, c. 509, s. 14.1; 2000‑140, s. 38.1(b); 2002‑159, s. 29; 2003‑280, s. 3; 2004‑186, ss. 2.1, 2.3, 2.5; 2005‑27, ss. 1, 2; 2007‑427, s. 2.)

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Criminal Justice Education and Training Standards Commission
RULE CITATION:  12 NCAC 09H .0102

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:


In (a), it is not clear what is required by the requirement that qualified retired law enforcement officers qualify in accordance with the standards outlined in 12 NCAC 09E .0105(1).  That rule tells what must be covered in a training course.  It is not clear if this rule means that a course or courses must be taken or if something else is required.

Robert A. Bryan, Jr.

Commission Counsel
12 NCAC 09E .0105
MINIMUM TRAINING SPECIFICATIONS:  ANNUAL IN-SERVICE TRAINING

The following specifications shall be incorporated in each law enforcement agency's annual in-service training courses:

(1)
Firearms:

(a)
Use of Force: review the authority to use deadly force [G.S. 15A-401(d)(2)] including the relevant case law and materials;

(b)
Safety:

(i)
range rules and regulations;

(ii)
handling of a firearm; and

(iii)
malfunctions;

(c)
Review of Basic Marksmanship Fundamentals:

(i)
grip, stance, breath control and trigger squeeze;

(ii)
sight and alignment/sight picture; and

(iii)
nomenclature; and

(d)
The "Specialized Firearms Instructor Training Manual" as published by the North Carolina Justice Academy shall be applied as a guide for conducting the annual in-service firearms training program.  Copies of this publication may be inspected at the office of the agency:

Criminal Justice Standards Division

North Carolina Department of Justice

114 West Edenton Street

Old Education Building

Post Office Drawer 149

Raleigh, North Carolina  27602;

(2)
Legal Update (4);

(3)
Career Survival: Truth or Consequences (2);

(4)
Juvenile Minority Sensitivity: Effects of Juvenile Bullying (2) 

(5)
Response to Critical Incidents (4); and

(6)
Department Topics of Choice (8).

The In-Service Lesson Plans as published by the North Carolina Justice Academy shall be applied as a minimum curriculum for conducting the annual in-service training program.  Copies of this publication may be inspected at the office of the agency:

Criminal Justice Standards Division

North Carolina Department of Justice

114 West Edenton Street

Old Education Building

Post Office Drawer 149

Raleigh, North Carolina  27602

and may be obtained at cost from the Academy at the following address:

North Carolina Justice Academy

Post Office Drawer 99

Salemburg, North Carolina 28385

History Note:
Authority G.S. 17C-6; 17C-10;

Eff. July 1, 1989;

Amended Eff. January 1, 2005; November 1, 1998; 

Temporary Amendment Eff. January 1, 2005;

Amended Eff. April 1, 2008; February 1, 2007; January 1, 2006.

rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
Criminal Justice Education and Training Standards Commission
RULE CITATION:  12 NCAC 09H .0104

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:


There is no authority cited for the agency to suspend a certification.  The agency can deny annual certification to anyone who does not meet the standards in the statutes or rule, but there is no authority cited to revoke a certification once issued other than for a willful and intentional misrepresentation on any form or application submitted to the Commission.

Robert A. Bryan, Jr.

Commission Counsel
Article 54B.

Concealed Handgun Permit.

§ 14‑415.10.  Definitions.

The following definitions apply to this Article:

(1)
Carry a concealed handgun. – The term includes possession of a concealed handgun.

(1a)
Deployed or deployment. – Any military duty that removes a military permittee from the permittee's county of residence during which time the permittee's permit expires or will expire.

(2)
Handgun. – A firearm that has a short stock and is designed to be held and fired by the use of a single hand.

(2a)
Military permittee. – A person who holds a permit who is also a member of the armed forces of the United States, the armed forces reserves of the United States, the North Carolina Army National Guard, or the North Carolina Air National Guard.

(3)
Permit. – A concealed handgun permit issued in accordance with the provisions of this Article.

(3a)
Proof of deployment. – A copy of the military permittee's deployment orders or other written notification from the permittee's command indicating the start and end date of deployment and that orders the permittee to travel outside the permittee's county of residence.

(4)
Qualified former sworn law enforcement officer. – An individual who retired from service as a law enforcement officer with a local, State, campus police, or company police agency in North Carolina, other than for reasons of mental disability, who has been retired as a sworn law enforcement officer two years or less from the date of the permit application, and who satisfies all of the following:

a.
Immediately before retirement, the individual was a qualified law enforcement officer with a local, State, or company police agency in North Carolina.

b.
The individual has a nonforfeitable right to benefits under the retirement plan of the local, State, or company police agency as a law enforcement officer or has 20 or more aggregate years of law enforcement service and has retired from a company police agency that does not have a retirement plan.

c.
The individual is not prohibited by State or federal law from receiving a firearm.

(4a)
Qualified retired law enforcement officer. – An individual who meets all of the following qualifications:

a.
Retired in good standing from service with a public agency located in the United States as a law enforcement officer, other than for reasons of mental instability.

b.
Prior to retirement, was authorized by law to engage in or supervise the prevention, detection, investigation, or prosecution of, or the incarceration of, any person for any violation of law, and had statutory powers of arrest.

c.
Prior to retirement, was regularly employed as a law enforcement officer for a total of 15 years or more, or retired after completing probationary periods of service due to a service‑connected disability, as determined by the agency.

d.
Has a vested right to benefits under the retirement plan of the agency.

(5)
Qualified sworn law enforcement officer. – A law enforcement officer employed by a local, State, campus police, or company police agency in North Carolina who satisfies all of the following:

a.
The individual is authorized by the agency to carry a handgun in the course of duty.

b.
The individual is not the subject of a disciplinary action by the agency that prevents the carrying of a handgun.

c.
The individual meets the requirements established by the agency regarding handguns. (1995, c. 398, s. 1; 1997‑274, s. 2; 1997‑441, ss. 2, 3; 2005‑231, ss. 4, 5; 2005‑232, s. 1; 2007‑427, s. 1.)
§ 14‑415.25.  Exemption from permit requirement.

Law enforcement officers and qualified retired law enforcement officers authorized by federal law to carry a concealed handgun pursuant to section 926B or 926C of Title 18 of the United States Code, who are in compliance with the requirements of those sections, are exempt from obtaining the permit described in G.S. 14‑415.11. (2007‑427, s. 3.)
§ 14‑415.26.  Certification of qualified retired law enforcement officers.

(a)  In lieu of obtaining a permit under this Article, a qualified retired law enforcement officer may apply to the North Carolina Criminal Justice Education and Training Standards Commission for certification. The application shall include all of the following:

(1)
Verification of completion of the firearms qualification criteria established by the Commission.

(2)
Photographic identification indicating retirement status issued by the agency from which the applicant retired from service.

(3)
Any other application information required by the Commission.

(b)  The Commission shall include with the certification a notice of the limitations applicable under federal or State law to the concealed carry of firearms in this State. The failure to receive a notification under this subsection shall not be a defense to any offense or violation of applicable State or federal laws.

(c)  The Commission shall not incur any civil or criminal liability as the result of the performance of its duties under this section.

(d)  It shall be unlawful for an applicant, or any person assisting an applicant, to make a willful and intentional misrepresentation on any form or application submitted to the Commission. A violation of this subsection shall be a Class 2 misdemeanor, and shall result in the immediate revocation of any certification issued by the Commission. A person convicted under this subsection shall be ineligible for certification under this section, or from obtaining a concealed carry permit under State law.

(e)  This section shall not exempt any individual engaged in the private protective services profession in this State from fulfilling the registration and training requirements in Chapter 74C of the General Statutes. (2007‑427, s. 4.)
