rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
CRIMINAL JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION
RULE CITATION:  12 NCAC 09B .0203
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

There is no authority cited for the restriction in Paragraph (b) for a school to admit anyone younger than 20 years of age as a trainee in any non-academic basic criminal justice training course.  While G.S. 17C-6(a)(4) gives the Commission the power to establish standards for certifying criminal justice training schools and courses of instruction, and G.S. 17C-10(c) requires the Commission to set qualifications for training of criminal justice officers including minimum age, G.S. 93B-9 prohibits any occupational licensing board from requiring that an individual be more than 18 years of age as a requirement for receiving a license.  "License" as defined by G.S. 93B-1 includes a certificate required before an individual can engage in a particular profession or occupation.  "Occupational licensing board" means any "…Commission…which is established for the primary purpose of regulating the entry of persons into, and /or the conduct of persons within, a particular profession or occupation " which is authorized to issue licenses.  While the term does not include State agencies, staffed by full-time State employees, which as part of their regular functions may issue licenses, this would not eliminate this Commission even though it is staffed by Department of Justice employees since this is the primary function and not just a part of the regular functions.  12 NCAC 09D .0203 requires an applicant for the Basic Criminal Justice Certificate to have completed the basic training course.  Before a criminal justice officer can commence active services as an officer, he is required to at least have a probationary certification that is only valid for one year.  (See 12 NCAC 09C .0303.)  The training course must be completed by the end of that one year period. (See 12 NCAC 09B .0401.)  The effect of these rules read together is that an individual 18 years of age is prohibited from being certified as a law enforcement officer in violation of G.S. 93B-9.
In (e), it is not clear what is meant by "nationally standardized test."

Robert A. Bryan, Jr.

Commission Counsel

§ 17C‑6.  (See Editor's Note) Powers of Commission.

(a)  In addition to powers conferred upon the Commission elsewhere in this Chapter, the Commission shall have the following powers, which shall be enforceable through its rules and regulations, certification procedures, or the provisions of G.S. 17C‑10:

(1)
Promulgate rules and regulations for the administration of this Chapter, which rules may require (i) the submission by any criminal justice agency of information with respect to the employment, education, retention, and training of its criminal justice officers, and (ii) the submission by any criminal justice training school of information with respect to its criminal justice training programs that are required by this Chapter.

(2)
Establish minimum educational and training standards that must be met in order to qualify for entry level employment and retention as a criminal justice officer in temporary or probationary status or in a permanent position. The standards for entry level employment shall include education and training in response to, and investigation of, domestic violence cases, as well as training in investigation for evidence‑based prosecutions.

(3)
Certify and recertify, pursuant to the standards that it has established for the purpose, persons as qualified under the provisions of this Chapter to be employed at entry level and retained as criminal justice officers.

(4)
Establish minimum standards for the certification of criminal justice training schools and programs or courses of instruction that are required by this Chapter.

(5)
Certify and recertify, pursuant to the standards that it has established for the purpose, criminal justice training schools and programs or courses of instruction that are required by this Chapter.

(6)
Establish minimum standards and levels of education and experience for all criminal justice instructors and school directors who participate in programs or courses of instruction that are required by this Chapter.

(7)
Certify and recertify, pursuant to the standards that it has established for the purpose, criminal justice instructors and school directors who participate in programs or courses of instruction that are required by this Chapter.

(8)
Investigate and make such evaluations as may be necessary to determine if criminal justice agencies, schools, and individuals are complying with the provisions of this Chapter.

(9)
Adopt and amend bylaws, consistent with law, for its internal management and control.

(10)
Enter into contracts incident to the administration of its authority pursuant to this Chapter.

(11)
Establish minimum standards and levels of training for certification and periodic recertification of operators of and instructors for training programs in radio microwave, laser, and other electronic speed‑measuring instruments.

(12)
Certify and recertify, pursuant to the standards that it has established, operators and instructors for training programs for each approved type of radio microwave, laser, and other electronic speed‑measuring instruments.

(13)
In conjunction with the Secretary of Crime Control and Public Safety, approve use of specific models and types of radio microwave, laser, and other speed‑measuring instruments and establish the procedures for operation of each approved instrument and standards for calibration and testing for accuracy of each approved instrument.

(13a)
Expired effective September 30, 2007. See note.

(14)
Establish minimum standards for in‑service training for criminal justice officers. In‑service training standards shall include training in response to, and investigation of, domestic violence cases, as well as training investigation for evidence‑based prosecutions.

(15)
Establish minimum standards and levels of training for certification of instructors for the domestic violence training required by subdivisions (2) and (14) of this subsection.

(16)
Establish standards and guidelines for the annual firearms certification of qualified retired law enforcement officers, as defined in G.S. 14‑415.10(4a), to efficiently implement the provisions of G.S. 14‑415.25. The standards shall provide for the courses, qualifications, and the issuance of the annual firearms qualification certification. The Commission may adopt any rules necessary to effect the provisions of this section, and may charge a reasonable fee to applicants for the costs incurred in compliance with this subdivision.

(b)  The Commission shall have the following powers, which shall be advisory in nature and for which the Commission is not authorized to undertake any enforcement actions:

(1)
Identify types of criminal justice positions, other than entry level positions, for which advanced or specialized training and education are appropriate, and establish minimum standards for the certification of persons as being qualified for those positions on the basis of specified education, training, and experience; provided, that compliance with these minimum standards shall be discretionary on the part of criminal justice agencies with respect to their criminal justice officers;

(2)
Certify, pursuant to the standards that it has established for the purpose, criminal justice officers for those criminal justice agencies that elect to comply with the minimum education, training, and experience standards established by the Commission for positions for which advanced or specialized training, education, and experience are appropriate;

(3)
Consult and cooperate with counties, municipalities, agencies of this State, other governmental agencies, and with universities, colleges, junior colleges, and other institutions concerning the development of criminal justice youth development centers and programs or courses of instruction;

(4)
Study and make reports and recommendations concerning criminal justice education and training in North Carolina;

(5)
Conduct and stimulate research by public and private agencies which shall be designed to improve education and training in the administration of criminal justice;

(6)
Study, obtain data, statistics, and information and make reports concerning the recruitment, selection, education, retention, and training of persons serving criminal justice agencies in this State; to make recommendations for improvement in methods of recruitment, selection, education, retention, and training of persons serving criminal justice agencies;

(7)
Make recommendations concerning any matters within its purview pursuant to this Chapter;

(8)
Appoint such advisory committees as it may deem necessary;

(9)
Do such things as may be necessary and incidental to the administration of its authority pursuant to this Chapter;

(10)
Formulate basic plans for and promote the development and improvement of a comprehensive system of education and training for the officers and employees of criminal justice agencies consistent with its rules and regulations;

(11)
Maintain liaison among local, State and federal agencies with respect to criminal justice education and training;

(12)
Promote the planning and development of a systematic career development program for criminal justice professionals.

(c)  All decisions and rules and regulations heretofore made by the North Carolina Criminal Justice Training and Standards Council and the North Carolina Criminal Justice Education and Training System Council shall remain in full force and effect unless and until repealed or suspended by action of the North Carolina Criminal Justice Education and Training Standards Commission established herein. The present Councils are terminated on December 31, 1979, and their power, duties and responsibilities vest in the North Carolina Criminal Justice Education and Training Standards Commission effective January 1, 1980.

(d)  The standards established by the Commission pursuant to G.S. 17C‑6(a)(11) and 17C‑6(a)(12) and by the Commission and the Secretary of Crime Control and Public Safety pursuant to G.S. 17C‑6(a)(13) shall not be less stringent than standards established by the U.S. Department of Transportation, National Highway Traffic Safety Administration, National Bureau of Standards, or the Federal Communications Commission. (1971, c. 963, s. 6; 1975, c. 372, s. 2; 1979, c. 763, s. 1; 1979, 2nd Sess., c. 1184, ss. 1, 2; 1989, c. 757, s. 4; 1994, Ex. Sess., c. 18, s. 2; 1995, c. 509, s. 14.1; 2000‑140, s. 38.1(b); 2002‑159, s. 29; 2003‑280, s. 3; 2004‑186, ss. 2.1, 2.3, 2.5; 2005‑27, ss. 1, 2; 2007‑427, s. 2.)
§ 17C‑10.  Required standards.

(a)       Criminal justice officers shall not be required to meet any requirement of subsections (b) and (c) of this section as a condition of continued employment, nor shall failure of any such criminal justice officer to fulfill such requirements make him ineligible for any promotional examination for which he is otherwise eligible if the criminal justice officer held a permanent appointment prior to June 1, 1986, and is an officer, supervisor or administrator of a local confinement facility; prior to March 15, 1973, and is a sworn law enforcement officer with power of arrest; prior to January 1, 1974, and is a State adult correctional officer; prior to July 1, 1975, and is a State probation/parole officer; prior to July 1, 1974, and is a State youth services officer; prior to January 15, 1980, and is a State probation/parole intake officer, prior to April 1, 1983, and is a State parole case analyst; prior to December 14, 1983, and is a State probation/parole officer‑surveillance; or prior to February 1, 1987, and is a State probation/parole intensive officer. 

The legislature finds, and it is declared to be the policy of this Chapter, that such criminal justice officers have satisfied such entry level requirements by their experience. It is the intent of the Chapter that all criminal justice officers employed at the entry level after the Commission has adopted the required standards shall meet the requirements of this Chapter. All criminal justice officers who are exempted from the required entry level standards by this subsection shall be subject thereafter to the requirements of subsections (b) and (c) of this section as well as the requirements of G.S. 17C‑6(a) in order to retain certification.

If any criminal justice officer exempted from the required standards by this provision fails to serve as a criminal justice officer for a 12‑month period, said officer shall be required to comply with the required entry level standards established by the Commission pursuant to the authority otherwise granted in this section and in G.S. 17C‑6(a).

(b)       The Commission shall provide, by regulation, for a period of probationary employment and certification for criminal justice officers.  The Commission may prescribe such training requirements as are required for the award of either probationary or permanent certification of officers, in addition to the pre‑employment requirements authorized in G.S. 17C‑6(a).  Any criminal justice officer appointed on a temporary or probationary basis who does not comply with the training provisions of this Chapter is not authorized to exercise the powers of a criminal justice officer to include the power of arrest.  If, however, a criminal justice officer has enrolled in a Commission‑approved preparatory program of training that concludes later than the end of the officer's probationary period, and the Commission does not require such training to be completed prior to the award of probationary certification, the Commission may extend, for good cause shown, the probationary period for a period not to exceed six months.

Upon separation of a criminal justice officer from a criminal justice agency within the prescribed period of temporary or probationary appointment, the officer's probationary certification shall be terminated by the Commission.  Upon the reappointment to the same agency or appointment to another criminal justice agency of an officer who has separated from an agency within the probationary period, the officer shall be charged with the cumulative amount of time served during his initial or subsequent appointments and allowed the remainder of the probationary period to complete the Commission's requirements.  Upon reappointment to the same agency or appointment to another agency of an officer who has separated from an agency within the probationary period and who has remained out of service for more than one year after the date of separation, the officer shall be allowed another probationary period to satisfy the Commission's requirements.

(c)       In addition to the requirements of subsection (b) of this section, the Commission, by rules and regulations, shall fix other qualifications for the employment, training, and retention of criminal justice officers including minimum age, education, physical and mental standards, citizenship, good moral character, experience, and such other matters as relate to the competence and reliability of persons to assume and discharge the responsibilities of criminal justice officers, and the Commission shall prescribe the means for presenting evidence of fulfillment of these requirements.

Where minimum educational standards are not met, yet the individual shows potential and a willingness to achieve the standards by extra study, they may be waived by the Commission for the reasonable amount of time it will take to achieve the standards required.  Such an educational waiver shall not exceed 12 months.

(d)       The Commission may issue a certificate evidencing satisfaction of the requirements of subsections (b) and (c) of this section to any applicant who presents such evidence as may be required by its rules and regulations of satisfactory completion of a program or course of instruction in another jurisdiction equivalent in content and quality to that required by the Commission for approved criminal justice education and training programs in this State. (1971, c. 963, s. 1; 1979, c. 763, s. 1; 1981, c. 8; c. 400; 1983, c. 745, s. 3; 1989, c. 757, s. 6.)

Chapter 93B. 

Occupational Licensing Boards. 

§ 93B‑1.  Definitions.

As used in this Chapter:

"License" means any license (other than a privilege license), certificate, or other evidence of qualification which an individual is required to obtain before he may engage in or represent himself to be a member of a particular profession or occupation.

"Occupational licensing board" means any board, committee, commission, or other agency in North Carolina which is established for the primary purpose of regulating the entry of persons into, and/or the conduct of persons within, a particular profession or occupation,  and which is authorized to issue licenses; "occupational licensing board" does not include State agencies, staffed by full‑time State employees, which as a part of their regular functions may issue licenses. (1957, c. 1377, s. 1.)
§ 93B‑9.  Age requirements.

Any other provision notwithstanding, no occupational licensing board may require that an individual be more than 18 years of age as a requirement for receiving a license. (1973, c. 1356.)
SECTION .0400 ‑ MINIMUM STANDARDS FOR COMPLETION OF TRAINING

12 NCAC 09B .0401
TIME REQUIREMENT FOR COMPLETION OF TRAINING

(a)  Each criminal justice officer, with the exception of law enforcement officers, holding probationary certification shall satisfactorily complete a commission‑accredited basic training course which includes training in the skills and knowledge necessary to perform the duties of his office.  The officer shall complete such course within one year from the date of his original appointment as determined by the date of the probationary certification.

(b)  Each law enforcement officer, except wildlife enforcement officers, shall have satisfactorily completed in its entirety the accredited basic training course as prescribed in 12 NCAC 9B .0205(b) prior to obtaining probationary certification.

(c)  Each wildlife enforcement officer shall have satisfactorily completed in its entirety the Basic Training ‑‑ Wildlife Enforcement Officers' course stipulated in 12 NCAC 9B .0228(b) prior to obtaining probationary certification.

(d)  If a trainee completes the basic training course prior to being employed as a law enforcement officer, the trainee shall be duly appointed and sworn as a law enforcement officer within one year of the completion of training for that basic training course to be recognized under these Rules.  This one year period shall begin with the successful completion of the State Comprehensive Examination.

(e)  If local confinement personnel complete basic training prior to being employed by a facility in a position which requires certification, such personnel shall be duly appointed to a local confinement facility position within one year of the completion of training for that basic training course to be recognized under these Rules.  This one year period shall begin with the successful completion of the State Comprehensive Examination.

History Note:
Authority G.S. 17C‑2; 17C‑6; 17C‑10;

Eff. January 1, 1981;

Amended Eff. January 1, 1995; March 1, 1992; July 1, 1989; June 1, 1986.

12 NCAC 09C .0303
PROBATIONARY CERTIFICATION

(a)  Before a prospective criminal justice officer may be administered the oath of office, exercise the power of arrest, or commence active service as an officer, the employing agency shall have in its possession the person's Probationary Certification.

(b)  The Commission shall certify as a probationary officer a person meeting the minimum standards for criminal justice employment when the person's employing agency submits a completed Report of Appointment to the Standards Division.

(1)
The Standards Division shall issue the person's Probationary Certification to the employing agency.

(2)
If an oath is required, the official administering an oath of office to the person shall be presented the person's Probationary Certification prior to the swearing.  The administering official shall sign and date the oath on the Probationary Certification.  The employing agency shall return a copy of the signed Probationary Certification to the Standards Division within 10 days of the administration of the officer's oath.

(3)
If no oath is required, the officer's department head shall endorse the Probationary Certification and enter the date on which the officer's service commenced, returning a copy of the certification to the Standards Division within 10 days of the commencement of the officer's service.

(c)  The officer's Probationary Certification shall remain valid for one year from the date the certification is issued by the Standards Division unless sooner terminated for cause.

(d)  Before a prospective law enforcement officer, except wildlife enforcement officers, can be issued a Probationary Certification, the prospective officer must have successfully completed the required basic training course stipulated in 12 NCAC 9B .0205(b).

(e)  Before a prospective wildlife enforcement officer can be issued a Probationary Certification, the prospective officer must have successfully completed the required basic training course stipulated in 12 NCAC 9B .0228(b).

(f)  An applicant for certification who holds a valid Probationary Certification issued by the North Carolina Sheriffs' Education and Training Standards Commission shall be certified as a probationary law enforcement officer as specified under Paragraphs (b), (c) and (d) of this Rule.

(g)  Where the local governing authority lawfully declares the existence of a public emergency, the department head of the criminal justice agency of the jurisdiction may swear persons as law enforcement officers without first obtaining Probationary Certification for those officers.  The employing agency shall obtain Probationary Certification for such emergency officers not more than 20 days after the administration of their oath of office.

History Note:
Authority G.S. 17C‑6; 17C‑10;

Eff. January 1, 1981;

Amended Eff. November 1, 1993; March 1, 1992; July 1, 1989; October 1, 1985.

12 NCAC 09D .0203
BASIC CRIMINAL JUSTICE CERTIFICATE

In addition to the qualifications set forth in Rule .0202(a) of this Subchapter, an applicant for the Basic Criminal Justice Certificate shall have completed the probationary period prescribed by the employing agency, but in no case less than one year and shall have completed an accredited basic training course or the equivalent as determined by the Commission, in the sub‑program in which the applicant is employed.

History Note:
Authority G.S. 17C‑6;

Eff. August 15, 1981.

