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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



October 16, 2009
Nancy Pate
Department of Environment and

Natural Resources

1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 15A NCAC 09C .1249, .1253, .1257, .1260
Dear Ms. Pate:

At its October 15, 2009 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10.
The Commission objected to Rule .1249 based on lack of statutory authority and ambiguity.  It is unclear what is meant by or what would constitute a prohibited action that would "annoy, disturb, or frighten" forest users in this rule or what standards will be used to make that determination.  It is unclear why the agency would permit any "noises, amplified speech, music or other sounds" that would "annoy, disturb or frighten" forest users as the rule seemingly provides with the exception in line 5.  Even if they desire to do that it is unclear what standards the agency would use in granting that exemption. G.S. 150B-19(6) requires the agency to set out "specific guidelines" it will use in granting any waiver or exemption to a rule.  There is no authority for the agency to set any of these standards outside rulemaking.

The Commission objected to Rule .1253 based on lack of statutory authority and ambiguity.  It is unclear what standards the agency shall use to decide whether to" withdraw the right of a person…to remain on…State Forest" land.  There is no authority to set those standards outside rulemaking.

The Commission objected to Rule .1257 based on lack of statutory authority. Although the agency does have fee setting authority, there is no authority cited to set these fees outside rulemaking, as (e) seems to allow.  G.S. 12-3.1 makes it clear that setting fees is a rule.  G.S. 150B-18 states that "unless a rule is adopted in substantial compliance" with Chapter 150B it is not a valid rule."  Fees set outside the rulemaking procedures of Chapter 150B are not adopted in substantial compliance with the chapter.

The Commission objected to Rule .1260 based on ambiguity and lack of necessity.  It is unclear who is to "construe" these rules.  It is unclear what is required or prohibited by (b).  It is unclear what constitutes an "act" under this rule, especially since it refers to a "requirement or prohibition" of any "act."  That would make it seem that an "act" was actually a "rule."  But in the following clause it refers to "causing or procuring…any act."  That does not seem like a reference to a "rule."  Since most of this rule appears to be a legal conclusion or attempt to dictate what is already the law, it is probably unnecessary.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
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