RRC STAFF COMMENT

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0262

COMMENT:

TCR:
Staff recommends splitting this rule into at least two separate rules. The entire set of rules would be easier to comprehend if the first rule were simply a “Purpose and Scope” rule used to explain what the entire set of rules does. Agencies often use such a rule to explain what the remainder of the rules in a section are about. In this case it could also be used as a more complete index to indicate what the remaining rules cover and where they are found than the current listing of the rule titles at the far removed beginning of the chapter.

In addition to that it seems to me that there should be added, either as a part of this rule or as a second rule, a “definitions” rule. If they were added to the first rule it would make that rule “Purpose, Scope, and Definitions.” There are many definitions scattered throughout this chapter. While those definitions are set out where the terms are most important and most often used, and as written apply only to the specific rule, those terms may be used in other rules and should have the same meaning. Having all those definitions at the outset would make that clearer.

The next rule would then set out the nutrient management strategy that is introduced in this rule but makes up the bulk of .0263. It would also allow the agency to maintain the same numbers for the remainder of the rules.
Opinion:
All Rules 
Object – Ambiguous 


The RRC should object to all these rules based on ambiguity. The definitions found throughout these rules state that they apply “for purposes of this Rule” in the individual rules in which they are found, e.g. Rule .0267(2). Undoubtedly the same definition would actually apply to the same word wherever it was found anywhere else in these rules. For example the definition of “tree” is found in Rule .0267(2)(t) and according to that rule applies only to that rule. However it is critical to an understanding of the requirements of Rule .0268 dealing with enhancement and restoration of buffers to know the definition of a tree. Rather than searching through each of these rules and requiring the agency to make a reference to where the definition of an otherwise undefined term is found, the RRC should object to all these rules and have the agency write a definitions rule.

TCR:
In line 5 change “as Jordan watershed,” to “as ‘Jordan watershed’ or ‘Jordan Reservoir’ or ‘Reservoir’,” to accommodate the many times (such as in line 8) you seem to use the terms interchangeably. If they are not interchangeable, then the rule does not appear to be clear on the distinctions between the two.

In line 6 it seems to me that “supplementally” is not necessary. In addition the rule referred to, 2B .0223, uses the term “additionally classified,” not “supplementally classified.” If the term “supplementally classified” is used often by the agency, and occurs in other rules, then this change does not need to be made.
At the end of line 13 “hereby” is unnecessary and should be deleted.

Opinion:
Issue of Underlying Authority — Approve

The sentence in lines 15 through 17, and many additional places throughout these rules, require local governments to “amend existing ordinances and programs as needed or adopt ordinances and programs to comply with these requirements.” It is my position that normally a state agency does not have the authority to compel local governments to adopt laws. However there are many places in the authority cited for these rules where it appears to be clear that the General Assembly intended for, or at least allowed for the possibility that, the EMC would compel local governments to enact their own laws governing water supplies and watersheds that the EMC has the authority to set standards for.

In G.S. 143-214.5(a) a statute that pertains to water supply watershed protection refers to “if a local government fails to adopt a water supply watershed protection program ….” In (d), headed “Mandatory Local Programs,” the General Assembly, in perhaps the strongest support for the proposition that the EMC does have this authority, requires that “local government compliance programs shall include (emphasis added) an implementing local ordinance.” It goes on to add that “every local government … shall submit  local … management and protection ordinance[s] to the Commission for approval.” [There are conditions that the EMC must meet before this requirement to submit a local ordinance takes effect, but that is not applicable to this particular analysis.] Even more strongly (g) goes on to subject a local government “that fails to adopt a local water supply watershed protection program as required by this section … to a civil penalty.”

Less strongly G.S. 143-214.7(c) recognizes that local governments might wish to adopt ordinances to address stormwater runoff rules from the EMC in that it authorizes them to do so but does not directly require them to do so. If these rules were about only stormwater runoff, then I would submit the agency has no authority to require local governments to enact ordinances. But since the rules concern maintaining a critical water supply watershed in good condition with low levels of harmful nutrients that can be deposited by stormwater runoff, then the stormwater requirements directly affect the quality of the water supply, and the local government mandates, even in that stormwater area, are valid.

TCR:
In (1) line 19 delete or define “particularly;” 

in line 21 delete “hereby;”

in line 23 add a comma after “Rule.”

TCR:
In (2)(b) line 35 delete “first.” If the exclusion isn’t clear without the word, then it isn’t clear adding it;


In line 36 add “the” before “Haw River.”


In (2)(c), page 2 line 4, delete “first.”


In (3)(a) and (b), lines 16 and 34 respectively, delete “which may be modified periodically by Item (7) of this Rule,” and place it in (3) line 8 after “loading targets.”


In (3)(a)(i), page 2 line 19, it seems to me that it would be better to have a definition for “TMDL” rather than define it in terms of a parenthetical expression since this is a term that occurs other places in this rule and other rules. If a person does not remember its meaning it might be hard to locate it here.


The total figures in (3)(a)(i) do not precisely match the total in Rule .0270. Please review and verify.


In lines 20 – 22 and in other places in this and other rules, this rule refers to a “point source mass load target.” In Rule .0270(4)(a), page 3 line 13 and other places, that rule refers to, what I believe is the same thing, but uses the term “wasteload.” If they are the same, then you should consistently use the same term, or at least have a definition that specifies they mean the same. If they have different meanings, then the two terms need definitions.


In (4), page 3 line 21, delete “hereby.”


In (5), page 3 line 36, add a space in “.0311address” and correct the formatting of the comma added after “sources,” later in that line.


In line 37 add “in these rules” after “otherwise specified.”


In (6) and (6)(a), page 4 lines 19 and 22, delete or define, “primarily.”


In line 24 change “include” to “are.”


In (6)(b), page 5 line 15 delete or define “primarily.” 

At the end of line 15 add “for the portions of the counties where the municipalities in (6)(a) do not have an implementation requirement” or similar language after “counties.”

In (6)(c) line 29 if the division’s approval standards are set within these rules, within other rules, or within the general statutes, please reference where they are found, or at least indicate that the division’s approval is “as set out within these rules” or similar language.

Opinion:
(6)(c) page 5
       Object – Ambiguous and Lack of Statutory Authority 

In (6)(c), page 5 lines 27 – 29, it is unclear what standards the division shall use in approving the implementation agreement. If those standards are set outside rulemaking, there is no authority to do so.

TCR:
In (7), page 5 line 31, insert “Unless a different timeframe or deadline as set in one of these rules apply” or similar language before “The initial loading goals … .”

Opinion:
Item (7) 
Object – Ambiguous

The timeframe for complying with the various components of these rules is unclear. It seems to me that the time set out in (7) of this rule, “after at least five years of implementation” before making any adjustment differs from the time frames in other rules. The other rules are all addressed to particular components of the strategy, such as agricultural uses (Rule .0264) and reducing the non-point source contribution from agricultural activities. 

If the particular should control over the general, then perhaps the rules are perfectly clear and my concern could be addressed by the technical change requested above. However as this rule and the others are written, with no reference to any other rule, then it is my opinion the rule is unclear.
TCR:
In (7), line 32, insert “by rule” after “adjusted.”


In (7), page 6 line 6, delete “upon approval by the Commission” since the adjustment needs to be done by rulemaking, as noted in the previous technical change request.

Opinion:
Item 7

Object – Ambiguous and Lack of Statutory Authority

 I have requested the above two technical changes to make it clear that this change in the nutrient loading goals needs to be done by rulemaking. The RRC could object to this portion of the rule based on lack of statutory authority to change these goals outside rulemaking based on the steps, criteria, and resources set out in (7).

Opinion:
Item 7

Object – Ambiguous and Unnecessary

I think I understand what the last sentence in (7) means. It means that they may also have to look at other criteria and conditions than they have at present and incorporate those into the modeling that they do. However, it is not a standard and not necessary for this rule. When they engage in any future rulemaking to adjust the initial loading goals set in this rule, they may use any method they desire. The use of that last sentence here is unnecessary and may be confusing if persons believe that it involves any sort of requirement or restriction at this or a later time.

Opinion:
Items (8) and (9)
Approve

Items (8) and (9) are not necessary, but they are acceptable. Item (8) serves as notice to people that the EMC may engage in future rulemaking to address issues not addressed by these rules. Item (9) reminds people and governments that they are subject to a wide range of penalties for not complying with these rules. While in themselves they are not actually rules since they impose no requirements, limitations, or privileges not found in the general statutes or other rules, they do not do any harm and in this context should be acceptable.
RRC STAFF COMMENT

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own Opinions and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0263

COMMENT:

Opinion:
Introductory Paragraph
Object – Ambiguous

In (1), lines 9 – 12, it is unclear what constitutes the correct “nutrient application” requirements. There is a reference to using “the most current state-recognized technical guidance” but it is unclear what that is or how a person knows what to use.

TCR:
In (1) line 12 delete or define “fully” and at the end of line 13 add “of this rule as set out in Item (6) of this rule” or similar language.

Opinion:
Item (1)
Approve with the above technical changes

In (1) lines 12 and 13 it is unclear what constitutes the actual deadline for compliance. On its face it would appear to be three years. But this is unclear because of the reference to “fully” without an explanation of what it means to “fully implement” the rule. I presume it means the staged implementation in Item (6) at the end of the rule which is why I think this could be satisfied with a technical change. If the “staged implementation” does not mean “fully implemented” as set out in this item, then the rule is unclear.

TCR: 
In (2)(d), page 1 line 34, and  (5)(d), page 4 line 19, there is a reference to an “applicator” and a “technical specialist” respectively.  I believe these terms refer to specific persons whose definition and qualifications are found in other rules (not part of these rules). If this is so, then specify where the definitions or qualifications of an “applicator” and a “technical specialist” are found. If not then the terms are ambiguous and need definitions. As suggested earlier you should have a prominent definitions section or rule where all terms, including these, could be found.
Opinion:
Item 2

Object – Ambiguous

In (2)(d) lines 33 and 34 the applicability of this rule extends to “a hired applicator who does not own or lease the land to a total of at least 5 acres per year.” On first reading I assumed it meant any hired applicator who applies nutrients to a total of 5 or more acres per year whether the 5 acres is owned by one person or are owned cumulatively by more than one person. On second reading I became unsure whether it was referring to total acres applied by one applicator regardless of who or how many owned those acres or total acres owned by one landowner.

TCR:
In (4), page 2 line 27, the formatting of the punctuation after “Division.” is not correct.


In (5)(a), page 3 line 19, move the comma after “Class B, to after “wastewater residuals” to be consistent with the punctuation of “Class A bulk” earlier in that sentence.


In (5)(a), page 3  line 24, and (5)(e), page 5 line 1, change “additions” to “editions.”


In (5)(d), page 4 line 18, add “shall” before “be approved” to maintain parallel construction with the other sub-parts of this rule.


In (5)(d)(i), page 4 line 24 change “Rules” to “Rule.”


It seems to me that it would be more logical for (5)(e), page 4, to be moved to immediately after (a), page 3. Paragraph (5)(a) excludes the applications that are the subject of (e) and it would make more sense to have that application requirement follow the paragraph where the requirement is excluded.


In a similar manner I believe it would be easier to understand the compliance timetable in (6), page 5, if it were rewritten from the earliest deadline to the last. I would also add labels to them and give it an introduction as follows:


(6)
COMPLIANCE: The following constitute the compliance deadlines for this rule:

(a)
[lines 19 – 21] For proposed new application of residuals and septage … as of this rule’s effective date;

(b)
[lines 15 – 19] For existing, ongoing application … requirements of this Rule;

(c)
[lines 11 – 15] For all other applications with the exception of … Class A bulk …  subject to this Rule on and after that date. [Note the deleted language.]
(d)
[lines 21 – 23] Person who fail to comply … (injunctive relief).


If this is not the intent of this rule, then the rule is unclear.

RRC STAFF COMMENT
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AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0264

COMMENT:

Opinion:
Item (1)
Object – Ambiguous

In (1) of this rule, lines 10 and 11, the purpose is stated “to achieve the initial goals set out in Rule 15A NCAC 02B .0262 within six to nine years (emphasis added). That seems to imply that the “initial goals” should be given at least six years. However the referenced rule states that the initial goals may be adjusted after five years. And the goals in this rule were changed from “five to eight years” to “six to nine years.” Also in (4), at the bottom of page one and the top of page 2, this rule implies that there can be further rule impositions if those subject to it do not attain their goal within six years, not “six to nine years.”  While I suppose the two rules can be harmonized by reading them to say that the goal is to reach the goals set in the first rule anywhere from six to nine years after the rule goes into effect, and in some specific case (4) in six years, we can adjust them anytime after five years. If that is the intent, then the rules need to more clearly express this.

TCR:
In (2) line 16 delete the comma following “goals,” and in line 19 following “if needed,”.


Please verify in line 17 that producers will be eligible and not may be eligible.

Opinion:
Item (4)
Object –Lack of Statutory Authority

In (4), lines 33 and 34, this rule allows the division director to apply this rule to other persons not currently affected by this rule. That would constitute a new rule since it would then affect persons not currently affected by the rule. There is no authority to delegate that rulemaking power to anyone else.

TCR:
In (4)(c)(viii), page 2 line 16,  it would help to add “of any other livestock or poultry” after “any single species.” If this is not the intent then sub-items (i) – (vii) are not clear.


In (5)(b), page 3 line 2, add “within three years” (or whatever the correct deadline is) after “nitrogen goal.”

Opinion:
Item (5)
Object – Ambiguous

Again, the timelines in this rule are not clear. It could be that if the agency makes a few changes as recommended earlier, then some of these will be acceptable. As it is written, it is difficult to read these rules and be certain about all the timelines and what actions will be taken at the end of those deadlines.

TCR:
In (5)(b) lines 5 and 15 add “by rulemaking” after “may require”

Opinion:
Item (5)
Object – Ambiguous

In (5)(b), page 3 lines 4 – 8, the rule states that additional requirements of using BMPs (Best Management Practices) may be imposed after six years. However since they did not specify that it would be done by rulemaking, which would be required since they are not required under this rule, it is unclear whether the EMC actually intends to specify now that they shall be required if the goals are not met. If that is the intent then the EMC should specify that. If that is the intent and it were specified, it would not be necessary to engage in additional rulemaking at that time.

This same Opinion and recommendation applies to lines 13 – 16.

TCR:
In (5)(b) line 7add “The” before “Commission.”


In line 13 it appears that “.0269” should refer to “.0269(2)(c).”


In (6)(c), page 3 line 37, I believe the rule would read better and be more consistent with your terminology if you changed “other rules in the Jordan nutrient strategy” to “other nutrient strategy rules in the Jordan watershed.”


On page 4 line 1 change “(7)(b)(7)” to (7)(b)(vii) of this rule.”

Opinion:
Item (7)
Object – Ambiguous and Lack of Statutory Authority

In (7)(b)(i), page 5 lines 28 through 30, the rule requires that methods developed by the Watershed Committee be submitted to the EMC for approval. It is unclear what standards the EMC Committee shall use to approve these methods. If the standards are set outside rulemaking, there is no authority to do that.

TCR:
On page 5 lines 30 and 33 change the period to a semicolon at the end of the sub-items. This also applies to (iii) – (vi) on the next page. At the end of (vi) add the word “and” following the semicolon with no further punctuation.


In (7)(b)(iv), page 6 line 7 the deletion of the s in “Sub-Items” is not correctly formatted.

In (7)(b)(vii), page 6 line 37, I believe the rule would read better and be more consistent with your terminology if you changed “other rules in the Jordan nutrient strategy” to “other nutrient strategy rules in the Jordan watershed.”

In (7)(c), page 7, there are at least 6 places where the rule refers to nitrogen “loss.” This may be correct terminology, but it sounds like something bad if that is one of the goals of the strategy. Would not “reduction(s)” be a better word? In fact in line 16 you use the term “nitrogen loss reductions.”

In (7)(c) change all the periods at the end of (i) – (vi) to semicolons. At the end of (vi) add the word “and” following the semicolon with no further punctuation.

On page 8, in (8)(a)(i) – (v) if “the local” means “that county” please change the term. 

Opinion:
Item (8)
Object – Ambiguous

If “the local” does not meant from a particular county within the Jordan watershed for which there is a Local Advisory Committee, then the meaning of “local” is unclear. Whether or not it means a particular county, it is also not clear, and would remain unclear even if changed, if “local” (or “county”) means “lives,” “works” or “lives and works” in that locality.
Opinion:
Item (8)
Object – Ambiguous

In (8)(b), page 8 line 24, it is unclear what is meant by “jointly appoint.” It is not clear if that means that both officials must agree on each person over whom they have appointing authority or whether between the two officials, either individually or together, they will appoint the committee members.

TCR:
In (8(d), page 9 line 18, should “watershed” be “subwatershed”? If it means the Jordan watershed, then please change it to “Jordan watershed”.


The sub-paragraphs (d)(i) and (ii) need some sort of introductory phrase at line 22 to indicate what these requirements pertain to.

RRC STAFF COMMENT
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AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0265

COMMENT:

Opinion:
Item (1) 
Object – Ambiguous

In (1)(a) lines 10 – 12 it is unclear what it is about development that must occur after the effective date of the programs to make that development subject to these rules. Is it when plans are submitted, approvals given, permits issued, ground clearance begun, actual house construction started, or some other time?
TCR:
In (1)(a) line 11 delete the commas.

Opinion:
Item (3) 
Object – Ambiguous and Lack of Statutory Authority
In (3), page 1 lines 20 - 22, it is unclear what constitutes the approval standards the EMC shall use to approve the local government stormwater management plans. If those standards are set outside rulemaking, there is no authority to do so.

TCR:
If the approval standards are “based on the standards in this item [or some specified place elsewhere]” then insert that language in line 21 after “approval by the Commission.”

Opinion:
Item (3) 
Object – Ambiguous and Lack of Statutory Authority

For the same reasons I recommended either a technical change or an objection to Item (7) in Rule .0262, I recommend either a technical change or an objection to this rule in (3)(a)(i), page 2 lines 4 – 6. It is unclear what constitutes the approval standards the EMC shall use to approve the local government stormwater management plans. If those standards are set outside rulemaking, there is no authority to do so.

TCR:
Add “by rulemaking” after “initial values” in (3)(a)(i), page 2 line 4.


In line 9 change “similar” to “equivalent.”

TCR:
In ((3)(a)(iv), page 2 line 23, it seems to me that there is usually a reference to a time period, such as 24 hours, when there is a reference to an amount of rain. If so, please provide that time period. 


In (3)(a)(vi), page 3 line 13, change “partially offsetting” to “offsetting part or all” or “partially or totally offsetting” or similar language or set the maximum offset allowed.

Opinion:
Item (3) 
Object – Ambiguous and Lack of Statutory Authority

In (3)(a)(vii), page 3 lines 27 - 29, it is unclear what constitutes the approval standards the Division shall use to approve the local government offset options. If those standards are set outside rulemaking, there is no authority to do so.

TCR:
In (3)(c), page 4 line 6, please use the correct formatting to show the deletion of “s” in “Sub-Items.”

Opinion:
Item (3) 
Object – Ambiguous

In (3)(d)(v), page 4 line 16, it is unclear what constitutes other “development-related requirements in Rule .0104.” In lines 8 and 9 above, this rule enumerates in (i) – (iv) specific requirements from that rule that must be followed. Then it states that “other development-related requirements” from that rule shall also apply. It is unclear what those requirements are.
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AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0266

COMMENT:


TCR:
in line 9 it seems to me that you should delete “as soon as four and one-half years.” If I understand your rule, you do not want to say “within” since under the rule it may be longer than that time. But since there are a number of variations of the time frame I believe it would be more effective to say they must initiate it “as set out in (4) of the rule or similar language. 


Delete the comma after “Rule,” in line 10.


Delete or define “steady” in line 13.


At the end of (1)(a), line 24, change the period to a semicolon and add the word “and” with no further punctuation.


In (3) line 30 add “according to the standards in these rules” or similar language after “the Commission.”

In (3)(a)(i), page 2 line 3, please use the correct formatting to show the deletion of “s” in “falls.”

In line 21 change “Section” to “item” and add “by rulemaking” after “adjusted.” This would be consistent with my Opinions concerning Rule .0262(7) and the actions of the RRC concerning that rule.

Opinion:
Item (3)
Approve

The contents of lines 21 – 25 should probably carry the annotation “Note:” or something to indicate that this is not a rule and that no guarantee of any funding is implied by this. However it is informative enough that in this context I would not recommending objecting to it based on its lack of necessity.

TCR:
In (3)(a)(iii), page 3 line 7, delete or define “steady.”

TCR:
In (3)(a)(iii), page 3 line 14, please use the correct formatting to show the change in  “(4)(ab).”


In (iv) line 19 it seems to me that you should specify against what a “local government may credit” any reductions.


In line 22 delete or define “sustained.”


From lines 25 through 29 I would change all the commas to semicolons and in lines 31, 32, and 33 I would change the commas following “reduction,” “reuse,” and “buffers” to semicolons as well.


In (vii) page 4 line 16, as in a previous portion of this rule, I am not sure what the load reduction credit is applied against.


In line 17 add “based on the standards in this rule [or specify the rule] or similar language after “Division approval” or the rule is objectionable.


In line 19 change “detailed in Item (4)” to “set out in Item (4) of this Rule.”


In (3)(b)(ii), page 4 line 30, delete the comma following “pollution.”


In (4)(a), page 5 line 8, change the period to a semicolon.


At the end of (4)(f) – (k), page 6, change the periods to semicolons. At the end of (k) add the word “and” with no further punctuation.


In (g), page 6 line 10, correct the formatting to show the period at the end of “programs.”


In line 11 add “as set out in these rules” or similar language or the rule should be objected to based on lack of standards.

Opinion:
Item (4)
Object – Ambiguous

In (j), page 6  lines 26 and 30 it is unclear what constitutes “at the earliest feasible date.”

TCR:
In (l), page 6 line 35, delete or define, “periodically.” Change “revisit” to “review.”

Opinion:
Item (4)
Object – Ambiguous and Lack of Statutory Authority

In (4)(l), at the bottom of page 6 and top of page 7, the division is required to review certain methods and values and then the director shall approve the changes. The five year minimum period for review seems in keeping with the other timelines in these rules, although in some cases it appears that a longer timeframe may be acceptable. For example Rule .0262(7) (page 5/7 of the rule) refers to adjustment of values “after at least five years,” not before. The more serious problem is at the end of (4), page 7 lines 4 – 6 where the director “shall approve changes” to “the accounting method or reduction assignments.” These are critical methods and values, set in the rules now. There is no authority to change them without going through rulemaking. Even if there were the authority to change them, there are no standards set in the rules, or at the least it is unclear what those standards are, to give the director guidance or those subject to the rules some predictability or basis to challenge the director’s decision. 
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AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0267

COMMENT:

TCR:
In (1) line 20 insert a space in “Rulemay.”


In line 22 delete “but not limited to.”


In (2)(b) line 27 please verify that “Registered Professional Archaeologist” is a registration recognized, preferably required, by the state of N.C. There are also statutory references to the practice of archaeology that could be used a resource for a definition of the practice itself rather than defining it by who does it.
Opinion:
Item (2)
Object – Ambiguous and Lack of Statutory Authority

It seems to me that (2)(b), the definition of “archaeological activities,” is either ambiguous or outside the agency’s rulemaking authority. The term appears to be used in one place in the rule. On page 11 in the third box from the bottom “archaeological activities” are exempt from regulation under the restrictions that are imposed on activities within the riparian buffer zone.

These activities are defined in terms, not of what constitutes archaeology, but in terms of who is doing it. To the best of my knowledge in the state of North Carolina one does not have to be a registered archaeologist to engage in the practice of archaeology or even to call yourself one. In effect this rule imposes that requirement and thus sets a job qualification to engage in that practice. The agency has cited no authority to set this job qualification.

Since they have defined the term using only a title of who does the practice, not in terms of the practice itself, and this exceeds their authority,  there is no actual definition of what constitutes these type of activities, and the definition is unclear.

Note that staff is of the opinion that no definition is required, only that this definition itself is not clear. The term itself has a certain common sense definition, a dictionary definition, and most likely a common law definition. In this particular case these could be sufficient, without further defining it in the rule. However, if the agency wishes to restrict this activity or have more control over the activity that is allowed or forbidden, then the agency needs to provide a definition in terms of what is allowed or forbidden. 
TCR:
In (2)(c), page 2 line 12 delete the errant apostrophe following “thereof’.”


At the end of (2)(c)(iii), line 21, it seems it might be helpful to add “in which case they are included in the definition of ‘airport facilities’.”


In (2)(i), page 3 line 7, I would change the “and” to “or.”


In (j), line 11, delete the comma following “and.”


In (2)(p), page 4 lines 24 and 25, it seems to me that the definition of “stream” should be a separate definition, not part of the definition of “stream restoration.” At any rate, if it is kept in this location, you should start with the definition of “stream” and then add “stream restoration.”

In (3), page 5 line 5, either delete or define “it shall be presumed that.”


In (4), page 5 line 26, there needs to be an introduction as to what the activities or rule requirements in (a) – (f) are. This is usually followed by a colon.


In (4)(a)(iii), lines 36 and 37, specify or reference the standards for approving “more accurate mapping.”

Opinion:
Item (4)
Object – Ambiguous, Lack of Statutory Authority

It is unclear what  the standards are in (4)(a)(iii) for approving “other more accurate mapping” if they are not already found within the rule. However the rule does not make it clear they are found in the rule and implies they may be set by either the division or the commission outside the rule. There is no authority to set those standards outside rulemaking.

TCR:
In (4 (f) page 6 the term “development” is used. There is no easily found definition for that term in these rules. If the term is defined in these rules or statute, please reference where that definition is. This is one of the reasons I believe you should have one place where all the terms used in all of these rules are defined.

Opinion:
Item (4)
Object – Ambiguous

 In (4)(f), page 6 line 24, it is unclear what constitutes “development.” There is no easily found definition of the term in this or other rules.

TCR:
In (6)(b)(i), page 8 line 7, add the word “or” at the end of the line with no further punctuation.


In (7)(a)(i), page 9 line 10, it seems to me that you should either delete “or the rooted herbaceous vegetation” or add it to the end of (i) as well, which is they way (ii) is written and specify which is used if both exist.


In like manner specify in (ii) which is used if both exist.

In (8), page 9 line 28, change “needed” to “follows” and change the period to a colon.

TCR:
Change the periods at the end of (8)(a) and (b), page 9 lines 31 and 33, to semicolons.


Please verify that the “Xs” in the Table of Uses are all in the correct locations. In some cases they don’t appear to match up with the applicable use or they are not consistently located along-side the top of the use.


In particular note the following:

In the table of uses at the bottom of page 13, it seems that you need to categorize the use at the bottom of the page. Also verify the alignment of the remaining Xs.

On page 15 verify that you do not need to specify that the non-electric utility lines are “either overhead or underground” or some other further identity.

The alignment of the Xs in the “ponds” usage categories on page 17.

On page 18 in the first box for recreational and accessory structures add the word “in” before “Zone Two” and correct the formatting of the colon currently at the end of “ordinance:”.

On page 19 in the temporary roads box it would read more chronologically if you reversed the last two sentences and moved “A one-time application of  fertilizer …” to immediately before the preceding sentence, “At the end of five….” In that same location in the usage categories it does not appear either column of Xs is properly aligned.

On page 20 make the same reversal of the last two sentences in the top box and verify the alignment of the Xs.

On page 22 in the “water supply reservoir” box change “provided that” to “where” and make “NOT” lowercase.

In the footnotes following the table, on page 24 line 16 delete the comma following “trench.”

In line 23 delete or define “active.”


In (11), page 25 line 15, change “meets the” to “meets all the”


In the following line16, for formatting reasons, change “criteria” to “criteria for finding ‘no practical alternatives’” followed by the colon and delete it from line 23.


In (11)(c), page 26 line 19, either delete the comma following “’…alternatives’” or place it after the single quotation mark (‘) and before the double quotation mark (“) after “alternatives.”


In (c)(i) – (iv) lines 21, 24, 26 and 28, change the periods to semicolons and add the word “or” following the last semicolon with no further punctuation.

Opinion:
Item 11
Object – Ambiguous

In (c)(v), page 26 lines 29 and 30 it is unclear what is meant by “otherwise unavailable.” Since this allows or requires a local government to delay issuing a decision it must be clear what is meant.

TCR:
In (12)(a)(i) – (v), pages 27 and 28 lines 31, 33, 35, 37 and 2, change the periods to semicolons and add the word “or” following the last semicolon with no further punctuation.

Opinion:
Item 12
Object – Ambiguous

In (12)(a) sub-items (iii), page 27, and (vi), page 28 are similar. In fact it is difficult to tell the difference between the two. It is unclear what the difference is between the two and what the difference in standards is. In (iii) it is a hardship “due to the physical nature of the applicant’s property … which is different from that of neighboring property.” In (vi) the hardship is “unique to the applicant’s property … [not] conditions that are widespread.”

It is also not clear what constitutes “neighboring” property. Does it mean that the properties must share a common border or can there be some separation between the two?

Even if there is a difference between the two parts of the rule that is clear, in (vi) it is unclear what constitutes a hardship that is “unique … [and not] widespread.” Unique means one of a kind or the only one. Even if the conditions cannot be “widespread” that implies that the conditions may occur at more than one place and would not be “unique” conditions.
The second sentence in (vi) is unnecessary and possibly confusing. It is not a standard for granting or denying the variance request.  It is unclear what constitutes “equally subject … special privilege … [and] promote equal justice.”

TCR:
in (d), page 28 lines 13 and 14, change “are proposed only to impact” to “will impact only.”


In (e) lines 23 and 24 change “are proposed to” to “will.”

Opinion:
Item 12
Object – Ambiguous

In (12)(e)(iii), page 29 lines 3 and 4 it is unclear what the avenue of appeal is from the major variance request denial by the local government. In the case of a final decision by the commission denying the request, appeal would be by instituting a contested case hearing under the APA. In the case of a denial of a request by a local government, appeal of that decision would normally be by instituting a civil case in superior court. Here the local government has no further decision making, since they have been ordered by these rules to issue a decision denying the request.

Staff is normally opposed to statements in rules that are legal conclusions, such as any statement here about what avenue of appeal someone would have from a request denial. However in this case I would recommend that the agency specify what they believe is the avenue of appeal the applicant should take if the variance request is denied. It might help eliminate some confusion and could certainly forestall the agency from later denying the person had taken the correct avenue of appeal if the person did what the agency said. This could also be done in the form of a note that sets out the agency’s position, rather than as another sentence in a rule.

TCR:
In (14)(a), page 29 line 13, change “the following … buffer” to “All the following … buffer as applicable” followed by the colon.


In (a)(i) – (ix) change the periods at the end of each sub-item to semicolons and add the word “and” following the last semicolon with no further punctuation.

In(vi) line 26 delete or define “extensive.”

In(viii) line 34 define “primarily.”

In (ix) line 35 delete or define “high-intensity” unless this is a term-of-art understood by persons subject to this rule.

Opinion:
Item (14)
Object – Lack of Statutory Authority

In (14)(b), page 30 lines 6 and 7, there is no authority cited for the EMC to set the job qualification (be a registered professional forester) to prepare a forest management plan.

TCR:
At the beginning of 14(c), page 30 line 20, please add this or similar language: “In addition to the requirements of (b) in this item….”


In (c)(i) and (ii) lines 25 and 31, change the periods to semicolons in (ii) and add the word “and”  following the second semicolon with no further punctuation.

TCR:
In (15)(d)(i) – (iii) page 30 lines 19, 21 and 23, change the periods to semicolons and add the word “and” following the last semicolon with no further punctuation.

In (g)(i) – (v), pages 31 and 32, change the periods at the end of each sub-item to semicolons and add the word “and” following the last semicolon with no further punctuation.

TCR:
In (16), page 32 line 9, the rule specifies “… the more protective shall apply.” Please specify what the requirements of this rule are more protective of.

TCR:
In 17, page 32 line 12, change “all federal” to “all other federal.”

RRC STAFF COMMENT

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own Opinions and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0268

COMMENT:


TCR:
In (1) line 7 change “shall be” to “is.”


In lines 8 and 9 delete “the Division” in line 9 and insert it in line 8 after “and.”


In lines 16 and 17 delete or define “it shall be presumed.”

TCR:
In (2)(a), line 27, change “as ‘allowable with mitigation.’” to “as ‘allowable with mitigation;’ or” with no punctuation following “or.”

Opinion:
Items (4) and (7) 
Object – Ambiguous

 It is unclear the location that is allowed as mitigation property under (4), page 2, and (7)(c)(i), page 3.

Item (6)(b) allows someone to meet a mitigation determination by donating an interest in real property “pursuant to Item (7).” But Item (5) specifies that the local government “shall specify the … location of mitigation” according to Item (4). That item (4), The Location of Mitigation, states that the location of the mitigation property must be “within the same subwatershed of the Jordan watershed [as the damaged property].  However Item (7)(c)(i) also specifies where the mitigation  property may be located and that area appears to be considerably larger than and  outside the location required in (4)
TCR:
If a person can meet a mitigation obligation through payment of a compensatory mitigation fee as allowed by (6)(a), then in (5), line 23, change “mitigation” to “mitigation, if applicable,” or “mitigation if mitigation is made as set out in (6)(b) or (c)” or something similar.

Opinion:
Items (5) and (6)
Object – Ambiguous

These same portions of the rule are ambiguous as well over whether mitigation may be satisfied by payment of money. Presumably it can be, but the rule is not clear about that. Item (5) states that the local government shall specify the “required area  and location of mitigation.” There is no statement that makes it contingent on whether the person is willing to make or desires to make mitigation by payment of a fee, as apparently allowed under (6)(a). It would seem that if mitigation were at least partially able to be fulfilled by payment of a fee, that would be stated in (5) as well.

Opinion:
Item (6)(a)
Object – Ambiguous, Lack of Statutory Authority

It is unclear what standards the division will use to approve private mitigation banks. In (6)(a), page 2 lines 30 and 31, there are no standards set for the division to approve private mitigation banks. There is no authority to set those standards outside rulemaking.

TCR:
In (7) (c)(i) – (xi), pages 3 and 4, change the periods at the end of the subitems  to semicolons and add the word “or” following the last semicolon with no further punctuation.
Opinion:
(7)(c)(ii) 
Object – Ambiguous 


It is unclear what is meant by “in need of restoration” in line 21. Item (8)(d), page 5, of this rule specifies that “enhancement” is distinguished from “restoration” and is not the same thing as “restoration.” One “enhances” buffers that have more than 100 trees per acre (but less than 200). If it is less than that 100 trees per acre, then the property needs to be “restored” to the 200 tree limit. This rule in (7) states that buffers not in compliance with Rule .0267 “are in need of restoration.” However that rule makes no reference to the quantity of trees in a buffer zone or any reference to this rule. It is unclear which rule controls in determining whether a donation of certain real property meeting the requirements of Rule .0267 but not meeting the “restoration” definition (8) of this rule would satisfy (7)(c)(ii) of this rule.
TCR:
In (7)(c)(v), page 3 line 28, define “excessive.”

Opinion:
(7)(c)(v) 
Object – Ambiguous


It is unclear what constitutes “excessive measures” of necessary restoration that would render property unsuitable for donation as mitigation property.


In the second sentence of that same subitem it is unclear what “restoration of the property shall be capable of fully offsetting the adverse impacts of the requested use” means. Since, as I understand the rule, this is property that is being donated and is not the property subject to the damage that is being mitigated, I do not understand how the donated property is being used. If this means the restoration of the donated property must offset the impacts on the damaged property, it is unclear what standards would be used to make that determination. It is unclear how to measure the restorative effects performed on one property against the damaging effects of development on another piece of property. If I am misunderstanding the meaning of the rule, then perhaps that also means it is unclear.

It is also unclear what “fully offsetting” in line 30 means or the standards for determining that it is met.

TCR:
In (8)(d), page 5,  the term “tree” is used. The rule depends on how many “trees” are found within an acre. I would assume we would look at the definition of tree found in the preceding Rule .0267(2)(t), although that is not stated and that rule limits those definitions to “the purpose of this [.0267] rule.”  This is another example of why all the definitions for this rule should be in one place and apply to all the rules.


In (8)(d), lines 17 and 18, change “woody vegetation is” to “trees are.”

RRC STAFF COMMENT

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own Opinions and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0269

COMMENT:


TCR:
Since there is no definition for what constitutes rules “within the Jordan nutrient strategy” as set out in line 5, I believe it would be better to rewrite the first sentence as follows: “This rule provides persons within the Jordan watershed subject to these rules with options … requirements.” 
As this rule is written it is a ‘list’ rule. That requires an introduction at the end of line 13 to what the requirements in (1) – (4) are. I would suggest: “The minimum requirements for these offset options are:” or similar language followed by a colon.


In (1), line 14, change “Certain” to “The following.”


In that same line change “meet minimum criteria” to “meet applicable criteria.” Otherwise define “minimum.”


In (1)(a) line 18, since there is no definition for “producers” change “producers” to “buyers” or “agricultural producers.”


In (1)(c), line 27, it appears that the references to Items (6) and (7) should be items (7) and (8). Please verify.


In (d), line 28, for consistency change the period following “.0271” to a colon. In that same line change “non-DOT” to Non-DOT.”


In line 30 change the comma following “(3)(a)(vi),” to a period and delete “and.”


(It may be that both these separate requirements in (d) pertaining to DOT and Non-DOT entities would be better as subitems under (d) rather than as sentences in a paragraph.. I will leave that to your judgment.)

At the end of (d) change the period to a semicolon and add the word “and” following the semicolon with no further punctuation.

TCR:
In (e) specify who it is that must “ensure” this requirement. It may be that it is better or appropriate to move this up to (1), line 17,  as a part of the general requirements of this portion of the rule if all these persons in (a) – (d) are subject to this requirement.


In (2)(a), pages 1 and 2, lines 37 and 1, delete “as detailed in those rules.”

On page 2 line 2 change “strategy” to “section” in both places where it occurs.


In (3), page 2 line 21, delete “pursuant to this Rule.”

RRC STAFF COMMENT


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own Opinions and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0270

COMMENT:


TCR:
In lines 6 and 7 the formatting of the colon at the end of “watershed” is not correct. Please correct this.


For consistency reasons please make the first words in Items (1) – (3) uppercase.


The definitions in (3) of this rule should be moved to a definitions rule, or portion of a rule applicable to the entire set of rules.

Whether they are moved or not, they should at least be in alphabetical order in this rule. This pertains to (3)(a), (e) and (g) in particular.


In (3)(a)(i) and (ii) change the periods at the end of the definitions to semicolons and add the word “and” following the last semicolon with no further punctuation.


In (ii), line 20, correct the formatting of the deletion of the ‘s’ in “increases.”


In (3)(b), line 24, change “’Delivered’,” to “’Delivered,’”.

Opinion:
(3)(b) and (c)

Object – Ambiguous

The definitions in these two subitems of  this rule are circular and therefore it is unclear what the definitions of either of the two terms are. To understand the definition (and the resulting numerical value) of “delivered” defined in (b)you must know the “discharge value” defined in (c). To identify the “discharge value” of (c) you must know the “delivered value” of (b). It is unclear how to discover, and thus define, the value of either one.

TCR:
In line 32, definition (e), delete the commas and “as” and correct the formatting of the deletion of ‘s’ in “allocations” in line 20.

In definition (3)(f), page 2 line 1, delete the commas and “as.” 
TCR:
In definition (h), page 2 line 8, delete the commas and “as.”


In (l), page 2 line 27, the permitted flow value does not show up in the proper location. Please verify that this table will print correctly in the NCAC.


In (m), page 3 line 4 delete the comma following “organic,” and in line 5 delete “as.” It also seems to me that this should be a definition of “’nitrogen’ or ‘total nitrogen’” rather than the reverse and that the alphabetical order should be changed.


This same TCR, including the deletion of “as,” applies to the definition of “phosphorous” in (n), line 6.


In Item (4)(a), page 3,  and subsequently this rule refers to “wasteload” allocations. It appears that the same term is referred to as “load,” either nitrogen or phosphorous, in Rule .0262. This is another example of why there should be a single definitions rule. In this case it would describe the various ways that “load” could be referred to.


In (5)((a)(ii), page 4 line 9, it seems to me that you should change “and” to “or.”


In (iii), line 12, change “only be transferred and applied within” to “ be transferred and applied only within.”


In (5)(b), page 4 line 14 change “revises” to “changes” for consistency with (5)(a).


In Item (6), page 4 line 23, it appears to me that you should add “and Item (9)” after “Item.”


In (6)(b), line 29, correct the formatting of the deletion of ‘s’ in “flows.”


In Item (7), page 5 line 16, it appears to me that you should add “and Item (9)” after “Item.”


It would be quite helpful if you had a definition for ‘reasonable’ as found in line 23.

Opinion:
Item (7)(a)(i), page 5 line 23

Approve


The term “reasonable” found in this rule is one of the terms that gives the RRC and its staff fits. Most of the time the staff will recommend objecting to this term based on ambiguity and the fact that different ‘reasonable’ people reading this rule could ‘reasonably’ differ on the meaning of this rule and that flunks the test of a rule that is “clear and unambiguous” as required by G.S 150B-21.9(a)(2). However in this case staff is recommending approval of this term in this rule because it seems that if the agency were to attempt to draw a bright line it would not work to the advantage of either or both of the parties in this case. It could be drawn so distinctively that persons subject to the rule might know the limits of the rule, but not be at all satisfied with those limits. At the same time those enforcing the rule might know when the rule has been broken, but not be happy about enforcing it in individual cases.  Staff also believes that within the context of this rule, the common law definition would be sufficient.


It should be noted that at the same time staff has recommended approving this portion of the rule it has recommended objecting to all these rules based on ambiguity because of the lack of one set of definitions applying to the entire set of rules. This would be a perfect opportunity for the agency to give some definition by rule of its interpretation of the word “reasonable” as indicated by the above technical change request.

TCR:
In Item (8), page 6 line 11, add “and Item (9)”  after “Item.”

The term “reasonable” once again appears in (a)(ii) , line 19, of this item. It would be helpful to have a definition of this term although staff will recommend approving this item.

In Item (8)(c), page 7 line 17, insert “described in Item (10)” after “association.”

Opinion:
(9)(d), page 9 line 21


Object – Ambiguous


It is unclear what are “localized water quality impacts” or the standards for the director  to make the determination. 

TCR:
In (9)(g), page 8 line 7, change “the treatment” to “the other treatment.”

Opinion:
(10)(c) page 8 line 23       Object – Ambiguous and Lack of Statutory Authority

The standard whatever “other requirements the Director deems appropriate” for setting the nutrient limits is unclear. To the extent they are set outside rulemaking, there is no authority.

TCR:
In (10)(h), page 9 lines 10 and 11, change “contingent upon approval by the Division” to “and be approved by the Division” and move it to the end of line 11. Use whatever commas are appropriate to set this off.

RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0271

COMMENT:


TCR:
In (1)(a) line 12, delete or define “steady.”


In (b) line 18 delete the comma after “facilities,” and observe the correct formatting for this change.


In (3)(a)(i), page 2 line 17, add “by rulemaking” or similar language after “initial values.”


In (3)(b), page 4 line 12, delete or define “sustained.” It may be that the adjustment is made “based on [‘this rule’ or ‘the rules in this section’ or ‘the standards in this section’ or the appropriate formulation].” Please insert the appropriate language.


In (3)(b)(ii), page 5 line 22, delete or define “steady.”


On page 6 line 20, delete “and” at the end of (vi) and add it the end of (vii) at line 23. Of course you must change the period to a semicolon at the end of line 23.

Opinion:
(3)((b)(vii), page 6 line 30      Object – Ambiguous and Lack of Statutory Authority


It is unclear what standards the division shall use in approving the monitoring design and load reductions. If they are set outside rulemaking, there is no authority for that.

TCR:
In Item (4), page 7 line 3 and subsequently, it appears that the terms “program” and “strategy” are used interchangeably. If this is so, then please use one term consistently throughout this rule. If they have different meanings then that is not clear and the rule should be objected to based on ambiguity.

In Item (4), page 7 line 4, it appears that the “approval” standards are already set. If it is “according to these rules” or specific rules, statutes or some other authority, please specify that in this rule.

In (4)(c)(i), page 7 lines 20 – 22, I would set off “which are expected to … or other practices” with parentheses.

On page 9 line 2 delete or define “steady.”

TCR:
In (4)(d)((ii), page 9 line 7, correct the formatting of the deletion of “its.”


Likewise in line 22 correct the formatting of the deletion of “a” at the end of the line.


In line 37 of page 9, the last line of the page, I would change “if” to “when.”


In (5)(c), page 10 line 9, it seems to me that “loading” should be “load.”

Opinion:
(5)(c) page 10 line 10       Object – Ambiguous and Lack of Statutory Authority

It is unclear what constitutes the division’s standards for approving the load reduction programs. If the rule allows the division to set standards outside rulemaking, that is outside the agency’s authority.

TCR:
In (7), page 11 line 9, delete “subject to this rule.”


In (8), page 11 lines 25 and 26 it seems that “using the methods” should be “using the methods set out in these rules” or similar language. Please correct.

Opinion:
(8) page 11 line 30       Object – Ambiguous and Lack of Statutory Authority
There are no standards set for the director to approve “changes to the accounting method or reduction assignments.” If these are set outside rulemaking, that is beyond the agency’s authority.
RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02B .0272

COMMENT:

TCR:
This is essentially a list type of rule. In order to have it formatted properly delete “(1) PAY MENT TO THE … FUND” in line 11 and have the remaining portion of that paragraph attached to line 10.


Change “(a) … (b) … (c)” to “(1) … (2) … (3).
Joseph J. DeLuca, Jr.

Commission Counsel

