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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



September 24, 2008
Ms. Nancy Pate
Environmental Management Commission
1601 Mail Service Center
Raleigh, NC  27699
Re:  15A NCAC 02B .0262-.0273
Dear Ms. Pate:

At its September 18, 2008 meeting the RRC took the following action concerning each of the above rules. Except where another or additional action is noted, the Commission extended the period of review on all aspects of these rules in order to further study the authority for these rules, especially the rules relating to the requirements to retrofit existing development to deal with stormwater and nutrient loading. There were also either no motions or no majorities to approve or object to the revised rules submitted for the September RRC review.

While the Commission neither reaffirmed its previous objections to specific items within these rules (as set out in the objections made at the July 17, 2008 meeting) nor explicitly removed those objections, unless explicitly noted otherwise staff believes, based on comments by the commissioners and the failure to affirm or renew the previous objections, that the agency has satisfied those objections for the reasons set out in his comments to the rewritten rules submitted for review at the September meeting.

15A NCAC 02B .0262 – The Commission extended the period of review of this rule. The agency also needs to make the technical change requested by staff in new item (3), page 2 line 10, by changing “first” to “second.”

15A NCAC 02B .0263 – The Commission objected to this rule based on ambiguity or lack of authority. It is not clear that this rule in item (10) merely attempts to summarize current North Carolina law concerning vested rights and existing development or is attempting to redefine it. It is not consistent with current North Carolina law in that in the first line of (10)(a) it recognizes vested rights under N.C. zoning law but fails to recognize them under N.C. development law. To the extent this rule might be attempting to redefine North Carolina law in this regards, there is no authority to do so. While the Commission neither reaffirmed its previous objection to items (5) and (7) nor explicitly removed that objection staff believes that based on comments by the commissioners and the failure to affirm or renew the previous objection, that the agency is satisfied there is no longer any reason to object to items (5) and (7) concerning the definitions of those terms.

15A NCAC 02B .0264 – The Commission extended the period of review of this rule. The agency also needs to make the technical change requested by staff in (1) line 11 and remove “six to” as unnecessary and not a requirement. The agency also needs to determine whether it needs to add S.L. 2006-259 as statutory authority to the history note.

15A NCAC 02B .0265 – The Commission objected to (3)(a)(iv), page 2 lines 27 – 31 of this rule, based on ambiguity. It is unclear how this “guidance,” requiring certain methods of stormwater runoff treatment, is to be enforced. Since the agency has not incorporated this by reference, it appears that the agency has no authority to enforce it. If they have no enforcement authority it is unclear what the affect of such a requirement would be.

The Commission also objected to (4)(a) especially lines 31 and 32 in that it is unclear whether the agency intends to restrict itself to only the “criteria described in Item (3) of this rule” or whether any other criteria, either in these rules, other rules or law, or even criteria not embodied in any other rule or law could also be included in the model program and ordinance.

15A NCAC 02B .0266 – The Commission extended the period of review of this rule. The agency also needs to comply with the technical change request pertaining to inserting in (4)(c), page 5 line 24, “and model ordinance” after “program.”

15A NCAC 02B .0267 – The Commission extended the period of review of this rule.

15A NCAC 02B .0268 – The Commission extended the period of review of this rule. The agency also needs to make the technical change requested by staff in item (1) line 7 and change “purposes … is” to “purposes … are” or “purpose is.” Commissioner McLawhorn specifically mentioned that he believed the agency’s explanation concerning the application of mitigation burden and benefit satisfied him and he was satisfied there was no longer any problem with this rule as to that issue.

15A NCAC 02B .0269 – The Commission extended the period of review of this rule.

15A NCAC 02B .0270 – The Commission objected to this rule based on ambiguity. It remains unclear what the intent of the agency is concerning modifications of NPDES permits, especially in item (6) (and wherever else there might be any mention of, reference to, or effect on an NPDES permit). There was no specific discussion concerning the other substantive objections made in July.  Staff believes that the agency failed to satisfy all the objections and these are reflected in his comments concerning this rule. However staff will not continue to recommend objecting to the portions of this rule in (6) - (9) as to whether there is any ambiguity about the application of these rules. These objections dealt with ambiguity over the application of “existing,” “expanding” and “new” discharges and wastewater facilities.

15A NCAC 02B .0271 – The Commission extended the period of review of this rule.

15A NCAC 02B .0272 – The Commission extended the period of review of this rule. The agency still needs to make a technical change in (2)(d), page 1 line 6 and page 2 line 1 by changing “lands … land” to either singular or plural, not each one.

15A NCAC 02B .0273 – The Commission extended the period of review of this rule. 
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.
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