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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



August 21, 2009
Nancy Pate
Environmental Management Commission
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 02C .0119
Dear Ms. Pate:

At its August 20, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to this Rule based on lack of statutory authority.  The agency does not appear to possess, and certainly has not cited any authority for the provisions in (c) delegating to the Secretary the authority to subdelegate certain powers of the Commission and in (d) the authority to subdelegate to “to another governmental agency” the authority to permit wells.
Absent specific authority from the legislature no agency has the authority to delegate to another rulemaking agency its rulemaking authority or any other power specifically granted to a given agency.  However in this particular case the legislature has granted explicit authority in G.S. 143-215.3(a)(4) for the EMC to:
delegate such of the powers of the Commission as the Commission deems necessary to one or more of its members, to the Secretary or any other qualified employee of the Department.

But this grant of authority from the legislature requires the EMC to set out the specific person to whom this delegation is made.  It is not authorized to delegate its authority to 
delegate (i.e. to subdelegate) to another agency.  Under the terms above it must specify the actual person or position receiving the delegated authority.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.
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