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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



December 29, 2008
Nancy Pate
Environmental Management Commission
1601 Mail Service Center
Raleigh, NC 27699-1601
Re: 15A NCAC 02B .0602, .0604, .0606, .0607, .0608, .0609
Dear Ms. Pate:

At its December 18, 2008 meeting, the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to Rule .0602 based on ambiguity.  In (f) page 2 lines 8 and 9, it is unclear what is meant by "limits of delegated local authority" and "have jurisdiction to the exclusion of local governments to implement the state's stormwater protection requirements" especially when read in conjunction with (c).  Paragraph (c) provides that local governments may request a delegation of authority from the state for "authority to implement and enforce the State's Stormwater protection requirements of G.S. 143-214.7 and S.L. 2006-246."  It seems that these are the same "State's Stormwater protection requirements" referred to in (f) that are "activities conducted under the authority of the State" (f)(1).  That activity is assigned to the jurisdiction of the EMC "to the exclusion of local governments" (lines 8 and 9).  That also makes the "activities conducted under the authority of local units of government" in (f)(4) that supposedly belong to the EMC "to the exclusion of local governments" even more unclear.  It is unclear either what authority may be delegated to local governments in (c) or what authority or types of activities are excluded to local governments under (f).  If the exclusion in (f) is not referring to the authority that may be delegated in (c), it is unclear what the exclusion is referring to.  If it is meant to be a discretionary exclusion rather than mandatory, that is not clear.
The Commission objected to Rule .0604 based on ambiguity.  In line 10 it is unclear what is meant by "on a chronic basis" or what the measurement period for this is.  It is unclear what or which "mussel toxicity literature" would be considered "relevant."

The Commission objected to Rule .0606 based on ambiguity.  It seems that item (1)(a)(vi) is repetitious of (1)(a)(iii) and should be deleted.  If it's not repetitious then it is unclear what the difference is between the two.  It is also unclear what if anything is meant or required by the second sentence of (1)(a)(vi) and what is meant, prohibited or required by the language "granting a variance would be a special privilege denied to others and would not promote equal justice."
The Commission objected to Rule .0607 based on ambiguity.  In (a) line 9 it is unclear whether there is a difference between "vegetated" and "forested."  Rule .0605 specifies that the buffer must be "forested" which implies trees.  "Vegetated" implies something less than that, including grass only.  It seems that one or the other would be sufficient.  It is also unclear what would constitute a "tree," i.e., what height or circumference would satisfy that a tree was in place.  There is also a problem similar to the one found in Rule .0602:  Paragraph (f)(1), page 4, provides that local governments may obtain a delegation of authority from the state for "authority to implement and enforce the state's "riparian buffer protection requirements within their jurisdiction."  It seems that these are the same "riparian buffer protection requirements" referred to in (f) that are "activities conducted under the authority of the State" (j)(1), page 5.  That activity is assigned to the jurisdiction of the EMC "to the exclusion of local governments."  It is unclear either what authority may be delegated to local governments in (f) or what authority or types of activities are excluded to local governments under (j).  If the exclusion in (j) is not referring to the authority that may be delegated in (f), it is unclear what the exclusion is referring to.  If it is meant to be a discretionary exclusion rather than mandatory, that is not clear.

The Commission objected to Rule .0608 based on lack of statutory authority and ambiguity.  In (a) lines 8 and 9 it is unclear what constitutes "the entire riparian area."  It is unclear whether this is the riparian buffer area described in Rule .0605 or whether it constitutes a different area.  In (a)(6) lines 20 and 21 there is a requirement that tree harvesting or treatment activities "must be approved by the Division of Forest Resources."  There are no approval standards set or referred to and the standards are not readily apparent in these rules.  There is no authority to set those standards outside rulemaking.

The Commission objected to Rule .0609 based on ambiguity.  It is not clear in (b)(1), page 2, whether the designation that is referred to is meant to be any potentially allowable use or only the potentially allowable uses that require mitigation.  The designation "Potentially allowable (with certain uses that require mitigation)" appears to refer to the second column heading in the table of uses and designations found in Rule .0607 (beginning on page 6 of that rule).  It appears to refer to the table although it is not an accurate quote from the column heading and does not appear to be a quotation from any other part that rule.  However, that column is actually designating two separate allowed uses:  those that are allowable but require division approval, and those that are allowable with approval and mitigation.  In fact, in the introduction to the table, in (l) at page 6 lines 13 and 14, Rule .0607 refers to four uses that are found within the three columns:  "exempt, potentially allowable, allowable with mitigation, [and] prohibited."  The structure of this rule and paragraph would seem to indicate that they intend for this rule to apply to both cases where the use is allowable and not just where it is allowable with mitigation.  In (h)(3)(B), page 3 line 36, it is unclear what standards are to be used to determine whether a riparian area "merit[s] restoration."  In (i)(1), page 5, line 10, it is unclear what constitutes a "non-forested" riparian buffer.  In other words there are no standards set to determine whether an area is "forested" or not.  It is unclear what the distinction is between buffer "restoration" and "enhancement" in (i)(1)(A) and (B) and anywhere else in the rule the terms are used.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
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