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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



March 20, 2009
Nancy Pate
Environmental Management Commission
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 02D .1205, .1212
Dear Ms. Pate:

At its March 19, 2009 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10.
The Commission objected to Rules .1205 and .1212 based on failure to comply with the Administrative Procedure Act.  In Rule .1205(a)(4) page 2, lines 8-11, the agency requires the waste combustor to make reductions of at least 75% or to a level of 29 parts per million "whichever is more stringent."  This is a change from the rule substantively approved by the RRC in February that allowed the combustor to emit at the level "whichever is less stringent."  
The language change relating to more or less stringent levels was based on a staff technical change request.  Originally the rule did not have any provision as to which to comply with.  The rule literally allowed the combustor to choose which to comply with.  In most rules of this type where there are alternative compliance levels, the agency usually has specified the standard to make the compliance choice, and often it is "more stringent."  The agency did clarify it by choosing language that in effect continued the choice that was then in the rule and allow the combustor to go with whatever level was less stringent.  When the rule went back before the EMC in March the language and compliance requirement was reversed to "more stringent."  That change amounts to a substantial change in the rule, which the previous change did not, by producing an effect that could not reasonably have been expected based on the proposed text of the rule.
The agency in its original notice of text never proposed changing the choice the combustor had of which level to comply with.  G.S. 150B-21.12(c) prohibits an agency from taking such action without republishing the rule change, taking comment, and holding a public hearing.  This constitutes a failure to comply with the APA.  

The same condition and analysis applies to Rule .1212.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.

Sincerely,


Joseph J. DeLuca, Jr.
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