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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



April 15, 2010
Nancy Pate
Environmental Management Commission
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 02B .0250, .0252
Dear Ms. Pate:

At its April 15, 2010 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to Rule 15A NCAC 02B .0250 based on lack of statutory authority and ambiguity.  The standards to be used by the Director in (c) page 10 to approve the stream maps developed by local governments are unclear. There is no authority to set the approval standards outside rulemaking. If the standards are contained within this rule or other rules in this section, that is unclear as well.
It is beyond the agency’s authority to order a local government to issue a specific final decision, i.e. either granting or denying an application as set out in (14)(a), (b) and (c) page 27. It also seems to be an unnecessary step since the “final” decision has in fact already been made by the EMC.
The Commission objected to Rule 15A NCAC 02B .0252 based on ambiguity.  It is unclear where property donated for mitigation purposes must be located.
This rule sets out the mitigation requirements for any type of allowed use requiring mitigation for the damage inflicted within a riparian buffer area, or any variance that requires mitigation. Item (4) of the rule specifies the location of any mitigation be “[a specified distance] from the Cape Fear River … and within the watershed of Lake Randleman …” without qualification for the specific mitigation option selected under (6). Item (6) specifies the three methods or options for mitigation including “(b) donation of real property … [or] (c) restoration or enhancement of a … riparian buffer.”
This would make it appear that all mitigation must be within the geographic limitation set out in Item (4).  Item (9) addresses the mitigation option selected under (6)(c) for enhancing or restoring riparian buffers located elsewhere. It specifies in (9)(b) that the location of the restoration or enhancement must “comply with the requirements in Item (4) of this Rule” even though one would normally interpret this rule to require that location even without emphasizing it in (9)(b).
Item (8) addresses the mitigation option selected under (6)(b) for donating real property rather than enhancing or restoring forested property selected under (6)(c). Item (8)(c)(i) requires a location that is “within an area that is … in the Basinwide Wetlands and Riparian Restoration Plan … or … at a site that is otherwise consistent with the goals outlined in the Basinwide Wetlands … Plan.” It is not clear whether such a site would always be within the geographic limitation set out in Item (4).  It appears that it could be outside that location especially given the language of the alternative location in (8)(c)(i), “or … at a site that is otherwise consistent” with the goal [of] the Basinwide … Plan.” It would seem to me that if the location allowed for donation of real property is not consistent with Item (4), both (4) and (8) should make that clear. If it must be consistent with Item (4) then that should be clarified in Item (8) as well, especially given the language of (9) repeating that the location must be as set out in (4).
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
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