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August 22, 2008
Nancy Pate
Marine Fisheries Commission

1601 Mail Service Center

Raleigh, NC  27699-1601
Re:  15A NCAC 03I .0101; 03O .0201
Dear Mrs. Pate:
At its August 21, 2008 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 

The Commission objected to Rule 03I .0101 based on ambiguity.  In (2)(b), page 2 line 10, the definition of “attended” is unclear. The first part of the definition specifies that attended gear is gear that is immediately adjacent and immediately available to someone to work that gear. But then it goes on to add that the person is “within 100 yards of any gear in use by that person.” If the person needs to be within one hundred yards, that means they can also be as far as 100 yards from the gear and then the qualifier “immediately adjacent” seems unnecessary, if not a little contradictory. 


In (4)(d), page 6 line 22, it is unclear what the exclusion for “mollusk shells” applies to. Grammatically it would be excluded from “dead coral or rock.” But mollusk shells would not normally be considered as being included in either of those categories. If mollusk shells are to excluded from “living marine organisms” that is not clear. If they are excluded from “a hard substrate” then it should not be a parenthetical expression following “dead coral or rock.”

The Commission objected to Rule 030 .0201 based on lack of authority.  In (a)(2), lines 9 – 11 appear to be a waiver from the rule in the two preceding sentences that the “lease area must not be closer than 100 feet to a developed shoreline … [and when the lease area is] bordered by undeveloped shoreline, no minimum setback is required.” There are no specific guidelines established in the rule for waiving or modifying that portion of the rule as required by G.S. 150B-19(6).

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
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