RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. MARINE FISHERIES COMMISSION
RULE CITATION:
15A NCAC 03I .0101
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

Staff would like the commissioners to examine the arrangement of these definitions and then determine for themselves whether or not that is ambiguous. Rather than having one long alphabetical list of definitions, these definitions are first arranged by type. Those types are: (1) enforcement and management terms, (2) fishing activities, (3) gear, (4) habitat, and (5) licenses, permits, leases and franchises, and record keeping. Within the types the terms are arranged alphabetically.

I have to say that I don’t think arranging these definitions by types and then alphabetically is necessarily an improvement. It is not always simple or easy to determine under which type (1) – (5) a definition falls. For example I might initially look for “seed oyster management area” in (4), habitat, rather than in (1), enforcement. [Perhaps if “area” were not part of the defined term I might have looked in “enforcement first.] The same would apply to “blue crab shedding” or “peeler crab.” I would tend to start my search under “habitat” rather than “fishing activities.” (Actually I would be looking for “marine resources” or something else that is not one of the types given.) Along the same lines “depuration” (2)(d), page 2 line 25 does not seem like a “fishing activity” so much as something that shellfish do as a natural activity and can be used as a (1) “management” technique to purify them.
It also is harder to find on which page (there are 8 pages) the individual types start and then begin the alphabetized search as opposed to looking for one alphabetical location. This entails going back and forth through the pages rather than a more intuitive starting in the beginning, middle, or end depending on which letter you were looking for.
Whether or not the arrangement of the definitions is unclear, the following terms within the definitions are unclear:
In (2)(b), page 2 line 10, the definition of “attended” is unclear. The first part of the definition specifies that attended gear is gear that is immediately adjacent and immediately available to someone to work that gear. But then it goes on to add that the person is “within 100 yards of any gear in use by that person.” If the person needs to be within one hundred yards, that means they can also be as far as 100 yards from the gear and then the qualifier “immediately adjacent” seems unnecessary, if not a little contradictory. 
If the definition is something else, then it is completely unclear.
In (4)(d), page 6 line 22, it is unclear what the exclusion for “mollusk shells” applies to. Grammatically it would be excluded from “dead coral or rock.” But I would not have put mollusk shells in either of those categories to begin with. If mollusk shells are to excluded from “living marine organisms” that is not clear. If they are excluded from “a hard substrate” then it should not be a parenthetical expression following “dead coral or rock.”
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RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

In (2) lines 9 – 11 it is unclear what standards the Secretary shall use in determining whether to reduce the minimum setback distance from shore required for the lease boundary, and if so the standards to determine the new distance.
There is no authority to set these standards outside rulemaking.

This recommendation pertains to existing language in the rule.
Joseph J. DeLuca, Jr.

Commission Counsel

