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RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

In (3), page 2, this rule makes a person who has “transferred” a SCFL ineligible to be a member of the eligibility pool. (You must be in that pool to receive the license, since the number of such licenses is limited.) Aside from the fact that there is no time limitation on that ineligibility, G.S. 113-168.2 specifically allows transfers in certain situations. If a person has specific authority to make such a transfer and not lose his eligibility to hold such a license there is no authority to make the person ineligible to be a member of the pool of those who will be granted a license.
In spite of the fact that (h) of the session law cited as authority gives the MFC authority to “develop criteria to be used by the SCFL Eligibility Board [to determine] eligibility for a SCFL” that must be read in conjunction with the other statutory authority that allows certain transfers to be made and still remain eligible for a license.

The failure to include a time limitation on the exclusion is somewhat more baffling. It does not seem reasonable to conclude that the rulemaking agency actually intended to exclude someone for the remainder of his life from the eligibility pool. If they did that almost certainly would have been beyond the intent of the General Assembly in setting up the license with its restriction. For one of the few times I am recommending an objection based on lack of necessity to promulgate a rule that must be clearly outside the intent of the General Assembly.
§ 113‑168.1.  General provisions governing licenses and endorsements.

(a)       Duration, Fees. – Except as provided in G.S. 113‑173(f), all licenses and endorsements issued under this Article expire on the last day of the license year. An applicant for any license or endorsement shall pay the full annual fee at the time the applicant applies for the license or endorsement regardless of when application is made.

(b)       Licenses Required to Engage in Commercial Fishing. – It is unlawful for any person to engage in a commercial fishing operation without holding a license and any endorsements required by this Article. It is unlawful for anyone to command a vessel engaged in a commercial fishing operation without complying with the provisions of this Article and rules adopted by the Commission under this Article.

(c)       Licenses, Assignments, and Endorsements Available for Inspection. – It is unlawful for any person to engage in a commercial fishing operation in the State without having ready at hand for inspection all valid licenses, assignments, and endorsements required under this Article. To comply with this subsection, a person must have any required endorsements and either a currently valid (i) license issued in the person's true name and bearing the person's current address or (ii) SCFL and an assignment of the SCFL authorized under this Article. It is unlawful for a person to refuse to exhibit any license, assignment, or endorsement required by this Article upon the request of an inspector or other law enforcement officer authorized to enforce federal or State laws, regulations, or rules relating to marine fisheries.

(d)       No Dual Residency. – It is unlawful for any person to hold any currently valid license issued under this Article to the person as a North Carolina resident if that person holds any currently valid commercial or recreational fishing license issued by another state to the person as a resident of that state.

(e)       License Format. – Licenses issued under this Article shall be issued in the name of the applicant. Each license shall show the type of license and any endorsements; the name, mailing address, physical or residence address, and date of birth of the licensee; the date on which the license is issued; the date on which the license expires; and any other information that the Commission or the Division determines to be necessary to accomplish the purposes of this Subchapter.

(f)        License Issuance and Renewal. – Except as provided in G.S. 113‑173(d), the Division shall issue licenses and endorsements under this Article to eligible applicants at any office of the Division or by mail from the Morehead City office of the Division. A license or endorsement may be renewed in person at any office of the Division or by mail to the Morehead City office of the Division. Eligibility to renew an expired SCFL shall end one year after the date of expiration of the SCFL.

(g)       Limitations on Eligibility. – A person is not eligible to obtain or renew a license or endorsement under this Article if, at the time the person applies for the license or endorsement, any other license or endorsement issued to the person under this Article is suspended or revoked. A person is not eligible to obtain a license or endorsement under this Article if, within the three years prior to the date of application, the person has been determined to be responsible for four or more violations of state laws, regulations, or rules governing the management of marine and estuarine resources. An applicant shall certify that the applicant has not been determined to be responsible for four or more violations of state laws, regulations, or rules governing the management of marine and estuarine resources during the previous three years. The Division may also consider violations of federal law and regulations governing the management of marine and estuarine resources in determining whether an applicant is eligible for a license.

(h)       Replacement Licenses and Endorsements. – The Division shall issue a replacement license, including any endorsements, to a licensee for a license that has not been suspended or revoked. A licensee may apply for a replacement license for a license that has been lost, stolen, or destroyed and shall apply for a replacement license within 30 days of a change in the licensee's name or address. A licensee may apply for a replacement license in person at any office of the Division or by mail to the Morehead City office of the Division. A licensee may use a copy of the application for a replacement license that has been filed with the Division as a temporary license until the licensee receives the replacement license. The Commission may establish a fee for each type of replacement license, not to exceed ten dollars ($10.00), that compensates the Division for the administrative costs associated with issuing the replacement license.

(i)        Cancellation. – The Division may cancel a license or endorsement issued on the basis of an application that contains false information supplied by the applicant. A cancelled license or endorsement is void from the date of issuance. A person in possession of a cancelled license or endorsement shall surrender the cancelled license or endorsement to the Division. It is unlawful to refuse to surrender a cancelled license or endorsement upon demand of any authorized agent of the Division.

(j)        Advance Sale of Licenses, License Revenue. – To ensure an orderly transition from one license year to the next, the Division may issue a license or endorsement prior to 1 July of the license year for which the license or endorsement is valid. Revenue that the Division receives for the issuance of a license or endorsement prior to the beginning of a license year shall not revert at the end of the fiscal year in which the revenue is received and shall be credited and available to the Division for the license year in which the license or endorsement is valid. (1997‑400, s. 5.1; 1998‑225, s. 4.10; 1999‑209, s. 6; 2001‑213, s. 2.)
§ 113‑168.2.  Standard Commercial Fishing License.

(a)       Requirement. – Except as otherwise provided in this Article, it is unlawful for any person to engage in a commercial fishing operation in the coastal fishing waters without holding a SCFL issued by the Division. A person who works as a member of the crew of a vessel engaged in a commercial fishing operation under the direction of a person who holds a valid SCFL is not required to hold a SCFL. A person who holds a SCFL is not authorized to take shellfish unless the SCFL is endorsed as provided in G.S. 113‑168.5(d) or the person holds a shellfish license issued pursuant to G.S. 113‑169.2.

(a1)     Use of Vessels. – The holder of a SCFL is authorized to use only one vessel in a commercial fishing operation at any given time. The Commission may adopt a rule to exempt from this requirement a person in command of a vessel that is auxiliary to a vessel engaged in a pound net operation, long‑haul operation, beach seine operation, or menhaden operation.

(b)       through (d) Repealed by Session Laws 1998‑225, s. 4.11.

(e)       Fees. – The annual SCFL fee for a resident of this State shall be two hundred dollars ($200.00). The annual SCFL fee for a person who is not a resident of this State shall be eight hundred dollars ($800.00) or the amount charged to a resident of this State in the nonresident's state, whichever is less. In no event, however, may the fee be less than two hundred dollars ($200.00). For purposes of this subsection, a "resident of this State" is a person who is a resident within the meaning of:

(1)       Sub‑subdivisions a. through d. of G.S. 113‑130(4) and who filed a State income tax return as a resident of North Carolina for the previous calendar or tax year, or

(2)       G.S. 113‑130(4)e.

(f)        Assignment. – The holder of a SCFL may assign the SCFL to any individual who is eligible to hold a SCFL under this Article. The assignment shall be in writing on a form provided by the Division and shall include the name of the licensee, the license number, any endorsements, the assignee's name, mailing address, physical or residence address, and the duration of the assignment. If a notarized copy of an assignment is not filed with the Morehead City office of the Division within five days of the date of the assignment, the assignment shall expire. It is unlawful for the assignee of a SCFL to assign the SCFL. The assignment shall terminate:

(1)       Upon written notification by the assignor to the assignee and the Division that the assignment has been terminated.

(2)       Upon written notification by the estate of the assignor to the assignee and the Division that the assignment has been terminated.

(3)       If the Division determines that the assignee is operating in violation of the terms and conditions applicable to the assignment.

(4)       If the assignee becomes ineligible to hold a license under this Article.

(5)       Upon the death of the assignee.

(6)       If the Division suspends or revokes the assigned SCFL.

(7)       At the end of the license year.

(g)       Transfer. – A SCFL may be transferred only by the Division. A SCFL may be transferred pursuant to rules adopted by the Commission or upon the request of:

(1)       A licensee, from the licensee to a member of the licensee's immediate family who is eligible to hold a SCFL under this Article.

(2)       The administrator or executor of the estate of a deceased licensee, to the administrator or executor of the estate if a surviving member of the deceased licensee's immediate family is eligible to hold a SCFL under this Article. The administrator or executor must request a transfer under this subdivision within six months after the administrator or executor qualifies under Chapter 28A of the General Statutes. An administrator or executor who holds a SCFL under this subdivision may, for the benefit of the estate of the deceased licensee:

a.         Engage in a commercial fishing operation under the SCFL if the administrator or executor is eligible to hold a SCFL under this Article.

b.         Assign the SCFL as provided in subsection (f) of this section.

c.         Renew the SCFL as provided in G.S. 113‑168.1.

(3)       An administrator or executor to whom a SCFL was transferred pursuant to subdivision (2) of this subsection, to a surviving member of the deceased licensee's immediate family who is eligible to hold a SCFL under this Article.

(4)       The surviving member of the deceased licensee's immediate family to whom a SCFL was transferred pursuant to subdivision (3) of this subsection, to a third‑party purchaser of the deceased licensee's fishing vessel.

(5)       A licensee who is retiring from commercial fishing, to a third‑party purchaser of the licensee's fishing vessel.

(h)       Identification as Commercial Fisherman. – The receipt of a current and valid SCFL or shellfish license issued by the Division shall serve as proper identification of the licensee as a commercial fisherman.

(i)        Record‑Keeping Requirements. – The fish dealer shall record each transaction at the time and place of landing on a form provided by the Division. The transaction form shall include the information on the SCFL or shellfish license, the quantity of the fish, the identity of the fish dealer, and other information as the Division deems necessary to accomplish the purposes of this Subchapter. The person who records the transaction shall provide a completed copy of the transaction form to the Division and to the other party of the transaction. The Division's copy of each transaction form shall be transmitted to the Division by the fish dealer on or before the tenth day of the month following the transaction. (1997‑400, s. 5.1; 1998‑225, s. 4.11; 2001‑213, s. 2.)

Session Law 1998-225

Section 4.24.  Section 5.2 of S.L. 1997-400 reads as rewritten:

"Section 5.2.  (a)  Definitions; Citations.  The definitions set out in G.S. 113-168 apply to this section.  A citation to a provision of the General Statutes in this section means that provision of the General Statutes as enacted by this act.

(b)       Transitional Provisions.  In order to effect an orderly implementation of this Part and the transition from the moratorium imposed by subsection (a) of Section 3 of Chapter 576 of the 1993 Session Laws, Regular Session 1994, as amended by Section 3 of Chapter 675 of the 1993 Session Laws, Regular Session 1994; subsection (a) of Section 26.5 of Chapter 507 of the 1995 Session Laws; Section 7 of S.L. 1997-256; Section 3 of S.L. 1997-347; and Section 6.1 of this act, to the licensing provision of Article 14A of Chapter 113 of the General Statutes, the provisions of this section shall apply to the issuance of licenses under Article 14A of Chapter 113 of the General Statutes until all Fishery Management Plans have been adopted as required by G.S. 113-182.1 and G.S. 143B-289.22.

(c)       Temporary Cap.  There is hereby imposed a temporary cap on the total number of SCFLs that the Division may issue.  The temporary cap equals the total number of endorsements to sell fish that establish eligibility for a SCFL under subsection (g) of this section plus 500 additional SCFLs, authorized by subsection (d) of this section.

(d)       1999-2000 License Year.  For the 1999-2000 license year, the Commission is authorized to issue SCFLs as provided in subsection (g) of this section plus an additional 500 SCFLs using the procedure set out in subsection (h) of this section.

(e)       Subsequent License Years.  For license years beginning with the 2000-01 license year, the Commission is authorized to issue SCFLs from the pool of available SCFLs as provided in subsection (f) of this section using the procedure set out in subsection (h) of this section.

(f)        Adjustment of Number of SCFLs.  The number of SCFLs in the pool of available SCFLs in license years beginning with the 2000-01 license year is the temporary cap less the number of SCFLs that are renewed. were issued and renewed during the previous license year.  The Commission may increase or decrease the number of SCFLs that are issued from the pool of available SCFLs.  The Commission may increase the number of SCFLs that are issued from the pool of available SCFLs up to the temporary cap.  The Commission may decrease the number of SCFLs that are issued from the pool of available SCFLs but may not refuse to renew a SCFL that is issued during the previous license year and that has not been suspended or revoked.  The Commission shall increase or decrease the number of SCFLs that are issued to reflect its determination as to the effort that the fishery can support, based on the best available scientific evidence.

(g)       Eligibility for SCFL.  Any person who holds a valid endorsement to sell fish of a vessel license on 1 July 30 June 1999 is eligible to receive a SCFL.  Any person who holds a valid nonvessel endorsement to sell fish, other than a nonvessel endorsement to sell fish issued for an aquaculture operation or a fishing tournament, on 30 June 1999 is eligible to receive a SCFL.  The Division shall issue a SCFL to any person who is eligible under this subsection upon receipt of an application and required fees.  If the person held more than one endorsement to sell fish, the person is eligible to receive a SCFL for each endorsement to sell previously held.  Eligibility to receive a SCFL under this subsection shall expire 1 July 30 June 2000.

(h)       Procedure for Issuing Additional SCFLs.  The Commission shall determine a procedure for issuing the 500 additional SCFLs authorized by subsection (d) of this section for the 1999-2000 license year and for issuing SCFLs from the pool of available SCFLs authorized by subsection (e) of this section.  The procedure shall set a date on which the Division will begin receiving applications and a date on which the determination by lot of which applicants will receive a SCFL will be made.  The Commission shall develop criteria for to be used by the SCFL Eligibility Board in determining eligibility for a SCFL under this subsection.  Criteria shall include the past involvement of the applicant and the applicant's family in commercial fishing; the extent to which the applicant has relied on commercial fishing for the applicant's livelihood; the extent to which the applicant has complied with federal and State laws, regulations, and rules relating to coastal fishing and protection of the environment; and any other factors the Commission determines to be relevant.  The Division SCFL Eligibility Board shall review each application for a SCFL that it the Division receives during the application period to determine whether the applicant is eligible for a SCFL under the eligibility criteria established by the Commission.  The Division shall issue SCFLs under this subsection by lot.  All applicants who are determined to be eligible shall have an equal chance of being issued a SCFL.

(i)        SCFL Eligibility Board.  There is established a SCFL Eligibility Board.  The Board shall apply the eligibility criteria adopted by the Commission to determine whether an applicant for a SCFL is eligible for a SCFL under subsection (h) of this section.  The Board shall consist of the Secretary of Environment and Natural Resources or the Secretary's designee, the Fisheries Director or the Director's designee, and the Chair of the Commission or the Chair's designee.  The Secretary shall designate one member of the Board to serve as Chair of the Board.  The Commission shall adopt rules to govern the operation of the Board.  The Board is exempt from the provisions of Article 3 of Chapter 150B of the General Statutes.  Decisions of the Board shall be subject to judicial review under the provisions of Article 4 of Chapter 150B of the General Statutes."

Joseph J. DeLuca, Jr.

Commission Counsel

