RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF MASSAGE AND BODYWORK THERAPY
RULE CITATION:
21 NCAC 30 .0201
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

In (5) lines 15 and 16 the rule specifies that the board may approve an applicant’s educational credentials “on a case-by-case basis” when the applicant did not attend a board approved school. The statute cited as authority and addressing this issue, G.S. 90-629(4) requires that an applicant have completed a course of study in a board approved school. There is no authority cited to, in effect, waive that statutory qualification.

Even if the board does have the authority to somehow define what is meant by “board approved school” to mean “board approved school or educational program” or that “school” means an applicant’s “educational credentials” it is unclear what standards the board will use in giving its approval. There is no authority to set those standards outside rulemaking. 
It might be argued that this represents a waiver of the requirement to complete a course of study at a board approved school as set out in the statute. However, the board has not cited any authority for it to waive a statutory requirement. Even if this is viewed as a waiver of the requirement that an applicant must attend a board approved school and that the board does have the authority to waive that requirement, there are no specific guidelines for granting or denying the waiver request as required by G.S. 150B-19(6). 
There is also no authority for the provision in (7) requiring good character recommendations from a certain class of people: either “licensed massage and bodywork therapists” or “licensed health care practitioners.” The board may require statements attesting to an applicant’s good character, one of the statutory qualifications to be licensed. It has cited no authority to restrict those statements to certain professionals.
This proposed objection applies to existing language.
§ 90‑626.  Powers and duties.

The Board shall have the following powers and duties:

(1)       Represent the diversity within the profession at all times when making decisions and stay current and informed regarding the various branches of massage and bodywork therapy practice.

(2)       Evaluate the qualifications of applicants for licensure under this Article.

(3)       Issue, renew, deny, suspend, or revoke licenses under this Article.

(4)       Reprimand or otherwise discipline licensees under this Article.

(5)       Conduct investigations to determine whether violations of this Article exist or constitute grounds for disciplinary action against licensees under this Article.

(6)       Conduct administrative hearings in accordance with Chapter 150B of the General Statutes when a contested case, as defined in G.S. 150B‑2(2), arises under this Article.

(7)       Employ professional, clerical, or other special personnel necessary to carry out the provisions of this Article and purchase or rent necessary office space, equipment, and supplies.

(8)       Establish reasonable fees for applications for examination, certificates of licensure and renewal, and other services provided by the Board.

(9)       Adopt, amend, or repeal any rules necessary to carry out the purposes of this Article and the duties and responsibilities of the Board, including rules related to the approval of massage and bodywork therapy schools, continuing education providers, examinations for licensure, the practice of advanced techniques or specialties, and massage and bodywork therapy establishments. Any rules adopted or amended shall take into account the educational standards of national bodywork and massage therapy associations and professional organizations.

(10)     Appoint from its own membership one or more members to act as representatives of the Board at any meeting where such representation is deemed desirable.

(11)     Maintain a record of all proceedings and make available to certificate holders and other concerned parties an annual report of the Board.

(12)     Adopt a seal containing the name of the Board for use on all certificates and official reports issued by it.

(13)     Provide a system for grievances to be presented and resolved.

(14)     Assess civil penalties pursuant to G.S. 90‑634.1.

(15)     Assess the costs of disciplinary actions pursuant to G.S. 90‑634.1(d).

The powers and duties set out in this section are granted for the purpose of enabling the Board to safeguard the public health, safety, and welfare against unqualified or incompetent practitioners and are to be liberally construed to accomplish this objective. (1998‑230, s. 10; 2003‑348, s. 3.)
§ 90‑629.  Requirements for licensure.

Upon application to the Board and the payment of the required fees, an applicant may be licensed as a massage and bodywork therapist if the applicant meets all of the following qualifications:

(1)       Has obtained a high school diploma or equivalent.

(2)       Is 18 years of age or older.

(3)       Is of good moral character as determined by the Board.

(4)       Has successfully completed a course of study consisting of a minimum of 500 classroom hours of supervised instruction at a Board‑approved school.

(5)       Has successfully passed an examination administered by a certifying agency that has been approved by the National Commission of Certifying Agencies (NCCA) and is in good standing with such agency or has successfully passed an examination administered or approved by the Board. (1998‑230, s. 10.)
RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.
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COMMENT:

This rule is at the heart of a conflict over what constitutes the practice of massage therapy as defined by the General Assembly in G.S. 90-622 and the board’s definition of “sexual activity” in rule .0508 and the prohibition against sexual activity in rule .0509.
The practices listed in this rule could easily fit the definition and be within the authority of the board to regulate. That would present one set of problems. If the practice described in this act is actually something else, then that presents a different set of problems.
It is unclear whether this is the practice of massage and bodywork therapy. If it is not within the practice definition, the Board has no authority to regulate the practice.
At first glance it would appear that the activity allowed by this rule could be “sexual activity” under the board’s definition of that term. The key consideration would be whether it was intended to “erotically stimulate either person” [-- presumably “either person” in the rule would be the practitioner or the client]. If the client had the intent or purpose to be erotically stimulated in seeking the massage it would constitute sexual activity. However, sexual activity is forbidden, at least to the licensee, by rule .0509 which the licensee is required to follow as a general practice and specifically by (2) of this rule. Since the licensee is always and already required to refrain from sexual activity item (2) is unnecessary.

It is also unclear how the licensee is to both follow rule .0509 and avoid violating it if that is the client’s purpose and desire in obtaining the massage.

The board’s choice to highlight one particular rule that they wish to remind the licensee to follow leads one to consider other rules that they might have chosen as well to remind the licensee to follow. For example rule .0507 lists the personal hygiene requirements that must be followed. One would expect that the board would be as concerned, especially concerned, about maintaining hygienic standards during this particular treatment as it is obviously concerned about avoiding sexual activity. (Interestingly enough the hygiene rule does not appear to require the use of gloves which one would expect to be used during this sort of procedure and would be required as a standard universal precaution if performed by a health care practitioner.)
They also do not remind the practitioner to observe the body draping rule, rule .0506, a rule that if observed would seem to present some difficulty in allowing the licensee to administer the massage. That rule requires that licensees:

(4)   ensure that the following areas are draped during treatment: the gluteal and genital areas for male and female clients, and the breast area for female clients.  With voluntary and informed consent of the client, the gluteal and breast drapes may be temporarily moved in order to perform therapeutic treatment to structures in those areas.
It does not allow the genital areas to be exposed, even with consent, during the massage.

The board’s choice not to emphasize either of these rules while emphasizing one particular prohibition leads one to believe that this massage may well be perceived by the board to be sexual activity of some sort. It also makes it unclear whether the board intends to require the licensee to follow the draping requirement of rule .0507.
Note that it would not matter if the board said it did not intend to enforce the draping rule in this case. A rule is ambiguous if following a practice in one rule leads you to violate another rule.

If it is not sexual activity and a medical prescription is required, could it be some sort of medical procedure?

The definition of massage therapy in 90-622(5) states that the practice of massage therapy does not include
medical procedures … or the use of modalities for which a license to practice medicine, chiropractic, nursing, physical therapy, occupational therapy, acupuncture, or podiatry is required by law.
If it is any sort of procedure meeting that definition it would be outside the board’s authority to regulate it. It could also purport to give legal coverage to a licensee who might be violating the practice act of one of the listed occupations if the practice is within one of the covered practice acts and licensees under this act do not have an exemption from any of the requirements or prohibitions of that act.
The definition statute itself is unclear whether any medical procedure or only a “medical procedure … for which a license to practice [specific listed occupations] is required by law” is outside the scope of practice of massage and bodywork therapy. For the sake of this analysis I will take the more restrictive position that it is only “medical procedures … for which an occupational license is required” that is removed from this board’s jurisdiction. That would leave open the possibility that there could be medical procedures, and this could be one of them, that are subject to regulation by this board.
However it is not clear if this is such a medical procedure. The RRC would need more information to make that determination if the board asserts this position. The RRC would also have to determine whether such a procedure falls within the jurisdiction of another practice act.
If it is not a “medical procedure … or … modality” addressed in 90-622(5), it is unclear why there must be a doctor’s prescription or order as required by the rule. It would also be outside the board’s authority to require such a prescription or order if the giving of this particular massage falls within the definition of the practice of massage therapy.
If the massage “allowed” by this rule meets the definition of “massage and bodywork therapy” found in 90-622(3): 

systems of activity applied to the soft tissues of the human body for therapeutic … or relaxation purposes
and is not one of the practices restricted to another licensed occupation and is not sexual activity, then it would be within the board’s authority to regulate but not forbid. If the practice at issue is not a medical procedure or medical therapeutic technique then the board has no authority to require a doctor’s order before allowing a practitioner to practice. If it is done simply because a client wants it for the client’s own therapy or relaxation, and is not sexual activity, it would seem the board would have no authority to prohibit this type of massage. This would be limiting the definition set by the General Assembly and the board has no authority to limit, change, or redefine terms set by statute.
21 ncac 30 .0506             DRAPING REQUIREMENTS

Licensees shall adhere to the following requirements, except in the case of treatments where the client remains fully clothed:

(1)           provide draping in a manner that ensures the safety, comfort and privacy of the client;

(2)           maintain a supply of clean drapes, such as towels, sheets, gowns or other coverings, for the purpose of draping the client's body during treatment;

(3)           explain expected draping procedures to the client before treatment; and

(4)           ensure that the following areas are draped during treatment: the gluteal and genital areas for male and female clients, and the breast area for female clients.  With voluntary and informed consent of the client, the gluteal and breast drapes may be temporarily moved in order to perform therapeutic treatment to structures in those areas.

 

History Note:        Authority G.S. 90-626(9);

Temporary Adoption Eff. February 15, 2000;

Eff. April 1, 2001;

Amended Eff. September 2, 2005.

 

21 ncac 30 .0507             HYGIENE

To maintain a professional standard of hygiene in their practice, licensees shall:

(1)           cleanse their exposed body part used for applying treatment, e.g. hands, elbows, forearms, or feet,  before and after each treatment, using a lavatory with hot water or a chemical germicidal product;

(2)           maintain a barrier of unbroken skin on their exposed body part used for applying treatment during each treatment; in the case of broken skin, licensees shall use a finger cot, glove or chemical barrier product to cover the affected area during treatment;

(3)           wear clothing that is clean and professional; maintain personal hygiene;

(4)           maintain all equipment used in the practice of massage and bodywork therapy in a safe and sanitary condition; and

(5)           utilize only those materials furnished for the personal use of the client, including towels, linens, or gowns, that have been laundered or sanitized before reuse, or that are single-use items disposed of after treatment.

 

History Note:        Authority G.S. 90-626(9);

Eff. September 2, 2005.

 

21 ncac 30 .0508             SEXUAL ACTIVITY DEFINED

For the purposes of this Chapter, "sexual activity" shall mean any direct or indirect physical contact, or verbal communication, by any person or between persons which is intended to erotically stimulate either person, or which is likely to cause such stimulation and includes sexual intercourse, fellatio, cunnilingus, masturbation or anal intercourse. As used herein, masturbation means the manipulation of any body tissue with the intent to cause sexual arousal. Sexual activity can involve the use of any device or object and is not dependent on whether penetration, orgasm or ejaculation has occurred.

 

History Note:        Authority G.S. 90-626(9);

Eff. September 2, 2005.

 

21 ncac 30 .0509             SEXUAL ACTIVITY PROHIBITED

To preserve the safety and integrity of the therapeutic relationship, the following requirements shall apply during the period from the beginning of the client/therapist relationship, and continue for six months after the termination of such relationship.  Licensees shall:

(1)           not engage in sexual activity, as defined in Rule .0508, between the licensee and the client, whether such activity is consensual or otherwise;

(2)           not engage in or permit any person or persons to engage in sexual activity with a client in a location where the practice of massage and bodywork therapy is conducted; 

(3)           not use such location to make arrangements to engage in sexual activity with a client in any other place; and

(4)           define the boundaries of the professional relationship in the event that the client initiates or asks the licensee to engage in sexual activity. 

 

History Note:        Authority G.S. 90-626(9);

Eff. September 2, 2005.

§ 90‑622.  Definitions.

The following definitions apply in this Article:

(1)       Board. – The North Carolina Board of Massage and Bodywork Therapy.

(2)       Board‑approved school. – Any massage and bodywork therapy school or training program in this State or another state that has met the criteria established by the Board.

(3)       Massage and bodywork therapy. – Systems of activity applied to the soft tissues of the human body for therapeutic, educational, or relaxation purposes. The application may include:

a.         Pressure, friction, stroking, rocking, kneading, percussion, or passive or active stretching within the normal anatomical range of movement.

b.         Complementary methods, including the external application of water, heat, cold, lubricants, and other topical preparations.

c.         The use of mechanical devices that mimic or enhance actions that may possibly be done by the hands.

(4)       Massage and bodywork therapist. – A person licensed under this Article.

(5)       Practice of massage and bodywork therapy. – The application of massage and bodywork therapy to any person for a fee or other consideration. "Practice of massage and bodywork therapy" does not include the diagnosis of illness or disease, medical procedures, chiropractic adjustive procedures, electrical stimulation, ultrasound, prescription of medicines, or the use of modalities for which a license to practice medicine, chiropractic, nursing, physical therapy, occupational therapy, acupuncture, or podiatry is required by law. (1998‑230, s. 10.)
§ 90‑626.  Powers and duties.

The Board shall have the following powers and duties:

(1)       Represent the diversity within the profession at all times when making decisions and stay current and informed regarding the various branches of massage and bodywork therapy practice.

(2)       Evaluate the qualifications of applicants for licensure under this Article.

(3)       Issue, renew, deny, suspend, or revoke licenses under this Article.

(4)       Reprimand or otherwise discipline licensees under this Article.

(5)       Conduct investigations to determine whether violations of this Article exist or constitute grounds for disciplinary action against licensees under this Article.

(6)       Conduct administrative hearings in accordance with Chapter 150B of the General Statutes when a contested case, as defined in G.S. 150B‑2(2), arises under this Article.

(7)       Employ professional, clerical, or other special personnel necessary to carry out the provisions of this Article and purchase or rent necessary office space, equipment, and supplies.

(8)       Establish reasonable fees for applications for examination, certificates of licensure and renewal, and other services provided by the Board.

(9)       Adopt, amend, or repeal any rules necessary to carry out the purposes of this Article and the duties and responsibilities of the Board, including rules related to the approval of massage and bodywork therapy schools, continuing education providers, examinations for licensure, the practice of advanced techniques or specialties, and massage and bodywork therapy establishments. Any rules adopted or amended shall take into account the educational standards of national bodywork and massage therapy associations and professional organizations.

(10)     Appoint from its own membership one or more members to act as representatives of the Board at any meeting where such representation is deemed desirable.

(11)     Maintain a record of all proceedings and make available to certificate holders and other concerned parties an annual report of the Board.

(12)     Adopt a seal containing the name of the Board for use on all certificates and official reports issued by it.

(13)     Provide a system for grievances to be presented and resolved.

(14)     Assess civil penalties pursuant to G.S. 90‑634.1.

(15)     Assess the costs of disciplinary actions pursuant to G.S. 90‑634.1(d).

The powers and duties set out in this section are granted for the purpose of enabling the Board to safeguard the public health, safety, and welfare against unqualified or incompetent practitioners and are to be liberally construed to accomplish this objective. (1998‑230, s. 10; 2003‑348, s. 3.)
§ 90‑634.  Enforcement; injunctive relief.

(a)       It is unlawful for a person not licensed or exempted under this Article to engage in any of the following:

(1)       Practice of massage and bodywork therapy.

(2)       Advertise, represent, or hold out himself or herself to others to be a massage and bodywork therapist.

(3)       Use any title descriptive of any branch of massage and bodywork therapy, as provided in G.S. 90‑623, to describe his or her practice.

(b)       A person who violates subsection (a) of this section shall be guilty of a Class 1 misdemeanor.

(c)       The Board may make application to superior court for an order enjoining a violation of this Article. Upon a showing by the Board that a person has violated or is about to violate this Article, the court may grant an injunction, restraining order, or take other appropriate action. (1998‑230, s. 10.)
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