RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. MEDICAL CARE COMMISSION
RULE CITATION:
10A NCAC 13J .0901
RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act

X
Approve, but note staff’s comment


Object, based on:



Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

The agency has added a definition for “activities of daily living.” However there are no definitions for the individual activities that make up “daily living.” Counsel is not precisely sure, for example, of what the difference is between “toileting” and “continence” or when a person is mobile enough to be capable of this or any activity. Similarly does the ability to “eat” a meal require that a person must be capable of preparing the meal?
However counsel does understand that these are terms routinely used in the health care industry and does not understand there to be any confusion about their meaning. That is why he is recommending approval of this definition and this rule. At the same time if he should discover that there is some confusion or disagreement over what constitutes each of those activities or how to determine whether a person is capable of completing any of those activities, then an objection based on ambiguity would be warranted.
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