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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



October 15, 2009
Amanda J. Reeder
DHHS-Division of Mental Health
3018 Mail Service Center
Raleigh, NC  27699-3018
Re:  10A NCAC 27G .0810, .0811, .0812
Dear Ms. Reeder:

At its October 15, 2009 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10.  The Commission objected to the rules based on lack of statutory authority.
Paragraph (f) of Rule .0810 is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  G.S. 143-318.9 makes it the public policy in North Carolina that actions of public bodies be conducted openly.  G.S. 143-318.10(a) requires, with limited exceptions not applicable here, that each official meeting of a public body be open to the public.  "Public body" as defined in G.S. 143-318.10(b) includes any appointed committee or other body of the State "that (i) is composed of two or more members and (ii) exercises…a…quasi-judicial [or] administrative…function."  "Official meeting" as defined by G.S. 143-138.10(d) includes a "meeting…of a majority of the members of a public body for the purpose of conducting hearings, participating in deliberations, or voting upon…the public business within the jurisdiction…of the public body."  There is no authority cited for this panel to meet in closed session.
The last sentence in Paragraph (j) of Rule .0811 is not consistent with the Public Records Law.  A tape of the proceedings would appear to be a public record pursuant to G.S. 132-1(a).  The statute includes as public records "sound recordings…made…pursuant to law…in connection with the transition of public business by any agency of North Carolina government…"  Agency includes any public office, public officer or official.  That would appear to include this panel.  G.S. 132-3(a) prohibits the destruction of any public record, and makes the destruction a class 3 misdemeanor.
Paragraph (a) of Rule .0812 is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  The Panel appears to be a public body whose meetings are required to be public.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Robert A. Bryan, Jr. 

Commission Counsel
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