rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
DHHS/Division of Mental Health
RULE CITATION:  10A NCAC 26C .0103
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



X
Failure to comply with the APA



Extend the period of review

COMMENT:


In (a)(2), it is not clear what accrediting bodies are being referred to, nor when accreditation is applicable.


The addition of Subparagraphs (a)(5) and (6) after the rule was published in the N.C. Register appears to be a substantial change requiring republication.  Potential applicants were not on notice that the rule might require the presence of a registered nurse 24 hours per day, or of the availability of a physician or psychologist.  Failure to adopt the provision without publication is not consistent with the rulemaking requirements of the Administrative Procedure Act.


In (a)(6), it is not clear what is meant by "eligible" psychologist.


In (b), it is not clear what other information will be requested.
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AGENCY:
DHHS/Division of Mental Health
RULE CITATION:  10A NCAC 27G .0608

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:


In (a)(1), it is not clear what the standards are in the Provider Monitoring Frequency Tool provided by the Secretary to determine the frequency and extent of local monitoring.


In (a)(1)(L), it is not clear what standards the secretary will use in approving accreditation agencies.


In (a)(2), there is no authority for the agency to require local Management Entity Polices to address definitions, particularly changing definitions, published on the departments website and not adopted as rule.


In (a)(3), it is not clear what the "service definitions" are.  If they are not in the rules, there is no obligation for a provider to comply with them.
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AGENCY:
DHHS/Division of Mental Health
RULE CITATION:  10A NCAC 27G .0609
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:


In (b), it is not clear what is meant by "local Consumer and Family Advisory Committee" and "local Client Rights Committee".

In (d)(1), (2), and (3), it is not clear how the "Confidence Levels" are decided.  The standards for the tool mentioned have not been adopted rule.
Robert A. Bryan, Jr.

Commission Counsel

