



RULES REVIEW COMMISSION

April 17, 2008
MINUTES

The Rules Review Commission met on Thursday, April 17, 2008, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jeff Gray, Keith Gregory, Jennie Hayman, Clarence Horton, John Lewis and Dan McLawhorn.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel, and
Angela Person, Administrative Assistant.
The following people were among those attending the meeting:

Nancy Pate


Department of Environment and Natural Resources 
Jim Hayes


DENR/Environmental Health
Felicia Williams

Office of Administrative Hearings

Molly Masich


Office of Administrative Hearings
Dana Vojtko


Office of Administrative Hearings
Daniel Garner


Office of the Commissioner of Banks
Mary Bethel


AARP of the Carolinas
Doug Barrick


Department of Health and Human Services

Erin Gould


Department of Labor

Gretchen Aycock

Department of Administration

Andrea Borden

DHHS/DMH/DD/SAS

Teresa Smith


DHHS/Division of Medical Assistance
Kris Horton


DHHS/Division of Medical Assistance

Barry Gupton


Department of Insurance/Building Code Council
Ron Chilton


Department of Insurance

Rose Williams


Department of Insurance

Joan Troy


Wildlife Resources Commission 

Bob Fitzgerald


DHHS/Division of Health Service Regulation

Kate Pipkin


Wildlife Resources Commission

Ian Palmquist


Equality NC

Jan Withers


DHHS/Division of Services for the Deaf and Hard of Hearing

Sandra Johnson

Department of State Treasurer

Will Crumbley

Office of State Budget and Management

Kent Nelson


Wildlife Resources Commission

David Cobb


Wildlife Resources Commission

Dedra Alston


DHHS/Division of Child Development
Peggy Oliver


Office of State Personnel

Lisa Johnson


DHHS/Social Services Commission
Mike Abraczinskas

DENR/Division of Air Quality
Robert Privott


North Carolina Health Board Administration

Barbara Ryan


DHHS/Division of Health Service Regulation
APPROVAL OF MINUTES
The meeting was called to order at 10:05 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the March 20, meeting.  There were none and the minutes were approved as distributed.
A public hearing was held on the revisions to the RRC rules that were published in the March 17 Register.  There were no speakers.  Written comments will be accepted until May 16, 2008.
FOLLOW-UP MATTERS

01 NCAC 44A .0301 – Department of Administration.  The Commission approved the rewritten rule submitted by the agency.

04 NCAC 03M .0401 – Office of the Commissioner of Banks.  The Commission approved the rewritten rule submitted by the agency.  The Commission has received requests from more than 10 persons clearly requesting legislative review of this rule and it is therefore subject to a delayed effective date.
10A NCAC 13B .3302 – Medical Care Commission.  The Commission approved the rewritten rule submitted by the agency.

10A NCAC 13F .1604 – Medical Care Commission.  The Commission approved the rewritten rule submitted by the agency.  The Commission has received requests from more than 10 persons clearly requesting legislative review of this rule and it is therefore subject to a delayed effective date.

10A NCAC 13G .1604 – Medical Care Commission.  The Commission approved the rewritten rule submitted by the agency.  The Commission has received requests from more than 10 persons clearly requesting legislative review of this rule and it is therefore subject to a delayed effective date.

15A NCAC 06E .0107 – Soil & Water Conservation Commission.  No rewritten rule has been submitted and no action was taken.

15A NCAC 06I .0107 – Soil & Water Conservation Commission.  No rewritten rule has been submitted and no action was taken.

15A NCAC 18A .3802 – Commission for Public Health.  The Commission approved the rewritten rule submitted by the agency.

25 NCAC 01L .0102 – State Personnel Commission.  No rewritten rule has been submitted and no action was taken.

LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.
Commissioner Gray recused himself and did not participate in any vote concerning rules from the Board of Barber Examiners because he is the attorney for the Agency.
All rules were approved unanimously with the following exceptions:

10A NCAC 27G .0212:  Commission for Mental Health - The Commission objected to this rule based on ambiguity. In (e) line 20 it is unclear what constitutes “indirect” control of a provider agency. 

10A NCAC 67A .0107:  Social Services Commission – The Commission extended the period of review on this rule.  The Commission took this action in order to give the agency an opportunity to explain the necessity for the rule and to explain how the costs would be allocated if the clients are not actually identified but have multiple clients assigned to a single case manager.

12 NCAC 11 .0210:  Alarm Systems Licensing Board – At the Agency’s request there was no action taken on this rule and it will be considered at the next RRC meeting.
15A NCAC 10C .0107:  Wildlife Resources Commission – The Commission objected to this rule based on lack of authority. There is no authority for submitting a rule that is purportedly a rule made jointly with the Marine Fisheries Commission and covering jurisdictional joint waters enforced by both agencies without an indication that the Marine Fisheries Commission has adopted a companion rule.

15A NCAC 10I .0104:  Wildlife Resources Commission – On a motion made by Commissioner McLawhorn, the Commission extended the period of review on this rule.  The Commission took this action in order to obtain additional information concerning the addition of the two species identified in (b)(3)(A) and (B). The Commission wishes the agency set out the steps the agency took to comply with G.S. 113-334 and specify what factors listed in (c)(1) – (6) were considered. The Commission would especially like to know what factors the agency considered that made these two species eligible for listing.  Although the Commission may take up to 70 days before taking further action, it would likely take this matter up at its May 15 meeting if the agency provides this explanation either in writing by May 13 or in person at the meeting.  It is also possible, given the Commission’s concerns about only these particular amendments, that the Commission would approve the rule if those species were removed from the listing.
21 NCAC 06A .0103:  Board of Barber Examiners – The Commission objected to this Rule based on ambiguity.  It is not clear what is meant by recognized State holidays.  There are at least two lists of holidays to which the rule could be referring.  G.S. 103-4 lists the legal public holidays in North Carolina.  25 NCAC 1E .0901 lists the holidays applicable to State employees subject to the State Personnel Act.  It is not clear which, if either, of the lists applies to this Branch’s office and is “recognized”.
21 NCAC 06J .0109:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority.  The agency has cited no authority for it to adopt a rule requiring the maintaining of photo identification in the possession of an apprentice barber or student barber.

21 NCAC 06K .0110:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority.  There is no authority cited for the Board to adopt a rule requiring the maintaining of photo identification in the possession of a registered barber.

21 NCAC 06L .0106:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority and necessity.  Subparagraph (b)(1) of this Rule is not consistent with G.S. 86A-15 (a)(1)b.  The rule requires a partition or wall between a barber shop and cosmetology shop.  The statute allows barber services and cosmetology services to be rendered in the same area with a partition or wall separating other areas.  There is no authority cited for the Board to require that the two areas be separated.  The statute was amended to allow the combination of services in 1996 following the adoption of the rule requiring separation effective in 1995.  The remainder of Paragraph (b) appears to be unnecessary since it repeats the provisions of Rule .0102.  The last sentence in (c) also appears to be beyond the agency’s cited authority.  The basement ceiling would seem to constitute a substantial partition.  The rulemaking authority in G.S. 86A-15(b) is limited to the proper administration and enforcement of that section.  Similarly, the first sentence in (e) does not appear to be related to the proper administration and enforcement of any part of G.S. 86A-15 and thus there is no authority cited for it.  This objection applies to existing language in the rule.

21 NCAC 06L .0115:  Board of Barber Examiners – The Commission objected to this Rule based on ambiguity.  It is not clear what standards the Executive Director and inspector will use in assigning numerical and letter sanitary grades

21 NCAC 06O .0112:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority.  Because there was no authority cited to require a barber, apprentice, or holder of permission to work to maintain and produce identification, there is no authority for penalizing him for failing to do so in (b).
21 NCAC 06O .0114:  Board of Barber Examiners – The Commission approved this Rule contingent on receiving a technical change.  The technical change was subsequently received.
21 NCAC 06O .0115:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority.  The maximum penalty the board is allowed to charge pursuant to G.S 36A-27 is $500.  There is therefore no authority cited for the board to charge a fee of $750.00 as is possible in (b).
21 NCAC 06P .0103:  Board of Barber Examiners – The Commission objected to this Rule based on ambiguity.  There are terms that may need defining to resolve objections to the rules.

21 NCAC 06Q .0101:  Board of Barber Examiners – The Commission objected to this Rule based on lack of statutory authority and necessity.  Item (1) repeats the substance of G.S. 86A-1 and is therefore unnecessary.  Item (2) repeats the substance of G.S. 86A-13 and is therefore unnecessary.  In Item (3), there is no authority cited to prohibit teaching without a license.  The Agency may be able to penalize a school that uses an unlicensed instructor.  There is no authority cited for Item (4).  There is no authority cited for Item (5).  Item (6) repeats the substance of G.S. 86A-13 and is therefore unnecessary.  Item (7) repeats the substance of Item (3) and is therefore unnecessary.  There is also no authority cited for it.  Item (8) repeats the substance of G.S. 86A-15 and is therefore unnecessary.  Item (9) repeats the substance of G.S. 86A-20 and is therefore unnecessary.  Item (10) repeats the substance of G.S. 86A-20 and is therefore unnecessary.  In Item (11), the parts of this item for which there is authority repeat the contents of G.S. 86A-15 and therefore are unnecessary.  There is no authority cited for Item (12) and it repeats a rule and is therefore unnecessary. There is no authority cited for Item (13) and it repeats a rule and is therefore unnecessary. Item (14) repeats the contents of G.S. 86A-20 and is therefore unnecessary.

NC Electrical Code – Building Code Council.  The Commission has received requests from more than 10 persons clearly requesting legislative review of 210.12, 338.10(B)(4)(a), and 406.11 and they are therefore subject to a delayed effective date.
Commissioner Crisp voted against the motion to approve all of the rules presented by the Building Code Council.

COMMISSION PROCEDURES AND OTHER BUSINESS

The meeting adjourned at 12:05 p.m.
The next scheduled meeting of the Commission is Thursday, May 15 at 10:00 a.m.
Respectfully Submitted,

Angela J. Person
Administrative Assistant

PAGE  
3

