
RULES REVIEW COMMISSION

April 15, 2010
MINUTES

The Rules Review Commission met on Thursday, April 15, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, Dan McLawhorn, David Twiddy and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
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Bob Hensley


DHHS/Division of Social Services
Myrtle Hamrick
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Board of Electrolysis Examiners

Anca Grozav


Office of State Budget and Management
Lisa Johnson


DHHS/Division of Social Services

Amy Chapman

DENR/Division of Water Quality

Sue Homewood

DENR/Division of Water Quality

Marco Zarate


Adelante Education Coalition/NC Society of Hispanic Professionals

Adriene Weaver

DENR/Division of Water Quality

Chreatha Alston

NC Community College System

Kris Horton


DHHS/Division of Medical Assistance

Norman Young

Wildlife Resources Commission

Charlie Fields


NC Commissioner of Banks

Jim Burnette


Department of Agriculture and Consumer Services

Jim Hayes


DENR/Division of Environmental Health

Kate Pipkin


Wildlife Resources Commission

Kent Nelson


Wildlife Resources Commission

Betsy Foard


Wildlife Resources Commission

Charles McDarris

Private Protective Services Board & Alarm System Licensing Board

George Teague

Nelson, Mullins, Riley and Scarborough, LLP

APPROVAL OF MINUTES

The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the March 18, 2010 meeting.  There were none and the minutes were approved as distributed.
BOARD OF COMMUNITY COLLEGES

The Commission proceeded to take up the two rules from the Board of Community Colleges out of its normal order. It did so because it anticipated that there would be considerable public interest in the board’s rule concerning admission to community colleges and anticipated that there would be a number of people who would wish to speak in favor of and opposed to this rule. By taking this rule out of order and making prior notice of this decision to the other agencies on the agenda and the public, the Commission could avoid having to make a large number of agency people and the public wait an indeterminate amount of time for the consideration of this rule. It turned out that this did not occur and both rules were approved unanimously although the Commission did require a technical change to 23 NCAC 02C .0301 which was subsequently received.

The Commission received more than fifty written letters of objection to this rule and this rule is subject to legislative review and a delayed effective date.

FOLLOW-UP MATTERS
10A NCAC 22O .0118 – Division of Medical Assistance.  The Commission approved the rewritten rule submitted by the agency.
Prior to the review of the rules from the Private Protective Services Board, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he teaches for the Board pursuant to a contract.
12 NCAC 07D .0405, .0702 – Private Protective Services Board.  The Commission approved the rewritten Rule .0405 submitted by the agency contingent on receiving a technical change.  The technical change has been received.  The Commission approved the rewritten Rule .0702 submitted by the agency.

15A NCAC 07H .0208, .0309 – Coastal Resources Commission.  No rewritten rules have been submitted and no action was taken.

15A NCAC 07H .1704, .1705 – Coastal Resources Commission.  The Commission approved the rewritten rules submitted by the agency.

15A NCAC 12A .0105 – Department of Environment and Natural Resources.  The Commission approved the rewritten rule submitted by the agency.

15A NCAC 12B .0104, .0203, .0204, .0501, .0502, .0601, .0602, .0701, .0802, .1001, .1003, .1004, .1101, .1105, .1201, .1205, .1206 – Department of Environment and Natural Resources.  The Commission approved the rewritten Rules .0104, .0601, and .1201 submitted by the agency contingent on receiving technical changes.  The technical changes have been received.  The Commission approved all other rewritten rules submitted by the agency.
15A NCAC 28 .0301, .0502, .0503, .0504, .0602, .0603, .0604, .0605, .0701 – Department of Environment and Natural Resources.  The Commission approved the rewritten Rules .0502 and .0503 submitted by the agency contingent on receiving technical changes.  The technical changes have been received.  The Commission approved all other rewritten rules submitted by the agency.
21 NCAC 12 .0208 – Licensing Board for General Contractors.  No rewritten rule has been received and no action was taken.

21 NCAC 17 .0401 – Board of Dietetics/Nutrition.  The Commission approved the rewritten submitted by the agency.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Pesticide Board
The permanent rule was approved unanimously.
The meeting recessed at 10:37 a.m. and reconvened at 10:47 a.m.

Office of the Commissioner of Banks
Prior to the review of the rules from the Office of the Commissioner of Banks, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is an executive official of a bank.

All permanent rules were approved unanimously with the following exceptions:
04 NCAC 03M .0101 - The Commission objected to this rule based on ambiguity.  In Item (10)(a) lines 18 – 20 it is unclear whether this is a “reasonable person” standard, i.e., what a reasonable person would know or believe. As it is written it does not appear to be so. The same objection would apply in (10)(c) lines 17 and 18.  In (10)(a)(iv) it is unclear what constitutes “other plea agreement” that is not a conviction or a pending criminal charge as set out in (iii).
04 NCAC 03M .0205 - The Commission objected to this rule based on ambiguity. In (3)(A) is unclear what is meant by the requirement to have a “credit score of 600.” Literally this could be a credit score from anyone. It is unclear whether this is what the Banking Commission actually intends or whether they intend a specific credit rating agency’s (or agencies’) score to be used.
04 NCAC 03M .0301, .0401, .0604 – The Commission extended the period of review on these rules.

Social Services Commission
10A NCAC 70F .0202 - The Commission objected to this rule based on ambiguity.  In (d) and (e) it is unclear whether a conviction of any felony assault or battery within the last five years is a bar to employment as an executive director for these agencies.
10A NCAC 70F .0203 - The Commission objected to this rule based on ambiguity.  In (a) it is unclear what constitutes a plan of financing for the subject agencies that “assures” “sufficient funds” to carry out the purposes of the agency and provide the required child care and services.  In (b) it is unclear what is meant or required by (b) to develop “adequate resources” and manage them “prudently” as set out in the rule. It is unclear what constitutes “adequate resources” and “prudent” management of them.
10A NCAC 70F .0207 - The Commission objected to this rule based on ambiguity.  In (c) and (d) it is unclear whether a conviction of any felony assault or battery within the last five years is a bar to employment as an executive director for these agencies.
10A NCAC 70G .0501 - The Commission objected to this rule based on ambiguity.  It is unclear whether the agency intends to enforce (a) line 11, (b) line 19 and (c) line 28 by requiring a degree from a college that is still currently functioning.  If that is not the intent of the agency, then the rule is unclear.
10A NCAC 70G .0506 was approved unanimously.

10A NCAC 70H .0401 - The Commission objected to this rule based on ambiguity.  It is unclear whether the agency intends to enforce (a) line 11, (b) line 19 and (c) line 28 by requiring a degree from a college that is still currently functioning.  If that is not the intent of the agency, then the rule is unclear.
10A NCAC 70I .0302 - The Commission objected to this rule based on ambiguity.  In (7) and (8) it is unclear whether a conviction of any felony assault or battery within the last five years is a bar to employment as an executive director for these agencies.
10A NCAC 70I .0404 - The Commission objected to this rule based on ambiguity.  In (b) and (c) it is unclear whether a conviction of any felony assault or battery within the last five years is a bar to employment as an executive director for these agencies.
10A NCAC 70I .0405 - The Commission objected to this rule based on ambiguity.  It is unclear whether the agency intends to enforce (b) line 1, (g)(1) page 3 line 16 and (h)(1) page 3 line 27 and page 4 line 1 by requiring a degree from a college that is still currently functioning.  If that is not the intent of the agency, then the rule is unclear.
Environmental Management Commission
15A NCAC 02B .0248 was approved unanimously.
15A NCAC 02B .0250 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  The standards to be used by the Director in (c) page 10 to approve the stream maps developed by local governments are unclear. There is no authority to set the approval standards outside rulemaking. If the standards are contained within this rule or other rules in this section, that is unclear as well.  It is beyond the agency’s authority to order a local government to issue a specific final decision, i.e. either granting or denying an application as set out in (14)(a), (b) and (c) page 27. It also seems to be an unnecessary step since the “final” decision has in fact already been made by the EMC.
15A NCAC 02B .0252 - The Commission objected to this rule based on ambiguity.  It is unclear where property donated for mitigation purposes must be located.  This rule sets out the mitigation requirements for any type of allowed use requiring mitigation for the damage inflicted within a riparian buffer area, or any variance that requires mitigation. Item (4) of the rule specifies the location of any mitigation be “[a specified distance] from the Cape Fear River … and within the watershed of Lake Randleman …” without qualification for the specific mitigation option selected under (6). Item (6) specifies the three methods or options for mitigation including “(b) donation of real property … [or] (c) restoration or enhancement of a … riparian buffer.”  This would make it appear that all mitigation must be within the geographic limitation set out in Item (4).  Item (9) addresses the mitigation option selected under (6)(c) for enhancing or restoring riparian buffers located elsewhere. It specifies in (9)(b) that the location of the restoration or enhancement must “comply with the requirements in Item (4) of this Rule” even though one would normally interpret this rule to require that location even without emphasizing it in (9)(b).  Item (8) addresses the mitigation option selected under (6)(b) for donating real property rather than enhancing or restoring forested property selected under (6)(c). Item (8)(c)(i) requires a location that is “within an area that is … in the Basinwide Wetlands and Riparian Restoration Plan … or … at a site that is otherwise consistent with the goals outlined in the Basinwide Wetlands … Plan.” It is not clear whether such a site would always be within the geographic limitation set out in Item (4).  It appears that it could be outside that location especially given the language of the alternative location in (8)(c)(i), “or … at a site that is otherwise consistent” with the goal [of] the Basinwide … Plan.” It would seem to me that if the location allowed for donation of real property is not consistent with Item (4), both (4) and (8) should make that clear. If it must be consistent with Item (4) then that should be clarified in Item (8) as well, especially given the language of (9) repeating that the location must be as set out in (4).

Sedimentation Control Commission
The permanent rule was approved unanimously.
Coastal Resources Commission
All permanent rules were approved unanimously.
Wildlife Resources Commission
All permanent rules were approved unanimously with the following exceptions:
15A NCAC 10B .0126 – The Commission objected to this rule based on ambiguity.  In (a), it is not clear what standards the Executive Director or his designee is to use in exercising his discretion to issue a permit to an entity that otherwise meets the requirements of this Rule.
15A NCAC 10B .0222 – The Commission objected to this rule based on ambiguity.  This rule seems to contradict Rule 15A NCAC 10B .0302.  This rule says there is no closed season for armadillo implying that all seasons are open.  Rule .0302 limits the open season to a three or four month period.  It is not clear what season is open for armadillo.
15A NCAC 10B .0302 – The Commission objected to this rule based on ambiguity.  This rule seems to contradict Rule 15A NCAC 10B .0222.  This rule limits the open season for armadillo to a three or four month period.  Rule .0222 says there is no closed season for armadillo implying that all seasons are open.  It is not clear what seasons are open for armadillo.
15A NCAC 10H .0304 – The Commission objected to this rule based on ambiguity and lack of statutory authority.  In (d)(2), it is not clear what standards the Executive Director is to use in granting a waiver that brings a licensee into compliance with all captivity rules and statutes.  This amounts to a waiver provision without specific guidelines in violation of G.S. 150B-19(6).
The Commission granted the Request for Waiver of Rule 26 NCAC 05 .0108(a) or (d) submitted by the Wildlife Resources Commission and approved re-written rules 15A NCAC 10B .0126, .0222, .0302 and 10H .0304. 

Commission for Public Health
All permanent rules were approved unanimously.

Board of Occupational Therapy
All permanent rules were approved unanimously.
State Personnel Commission
All permanent rules were approved unanimously.
TEMPORARY RULES

There were no Temporary Rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
There was no other business.

The meeting adjourned at 11:56 a.m.
The next scheduled meeting of the Commission is Thursday, May 20 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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