
RULES REVIEW COMMISSION

December 13, 2007
MINUTES
The Rules Review Commission met on Thursday, December 13, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Keith Gregory, Jennie Hayman, Clarence Horton, John Lewis, Dan McLawhorn, Mary Shuping and David Twiddy.  
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and 
Angela J. Person, Administrative Assistant.

The following people were among those attending the meeting:

Stefanie Kuzdrall

Board of Cosmetic Arts

David McLeod

Department of Agriculture and Consumer Services

Mack Merrill


Department of Agriculture and Consumer Services

Nancy Pate


Department of Environment and Natural Resources
Diane Konopka

Department of Justice/Sherriff’s Standards

Norman Young

Department of Justice/ Wildlife Resources Commission

Sid Harrell


Department of Environment and Natural Resources

Ellie Sprenkel


Department of Insurance

Rose Vaughn Williams
Department of Insurance

Ann Wall


Department of Secretary of State

Gayle Holder


Department of Secretary of State

Johanna Reese


Department of Transportation

Victor Barbour

Department of Transportation

David Williams

DENR/Division of Soil and Water Conservation

Chris Hoke


DHHS/ Division of Public Health

Nadine Pfeiffer

DHHS/Division of Health Service Regulation

Karen Cochrane Brown
General Assembly Staff

Robert Upton


Landscape Architect Board

Sandra Kelly


Landscape Contractors Registration Board

Felicia Williams

Office of Administrative Hearings

Molly Masich


Office of Administrative Hearings

Julie Edwards


Office of Administrative Hearings

Will Crumbley

State Budget and Management

APPROVAL OF MINUTES

The meeting was called to order at 10:12 a.m. with Ms. Hayman presiding.  She reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the November 15, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

02 NCAC 58 .0104, .0105, .0106, .0107 – Commissioner of Agriculture.  The rewritten rules for .0105, .0106, and .0107 were approved by the Commission.  Rule .0104 is being returned to the agency at the agency's request.

12 NCAC 07D .0601, .0901, .0908, .0909, .0911 – Private Protective Services Board.  No rewritten rule has been submitted for .0601 and no action was taken.  Rules .0901, .0908, .0909 and .0911 were approved by the Commission. 
12 NCAC 10B .0103 – Sheriffs Education and Training Standards Commission.  The Commission approved the rewritten rule submitted by the agency.

15A NCAC 01N .0101, .0102, .0103, .0201, .0202, .0301, .0303, .0401, .0402, .0403, .0502, .0601, .0602, .0603, .0604, .0605, .0606, .0701, .0704, .0801, .0902 – Environment and Natural Resources.  No rewritten rules have been submitted and no action was taken.
15A NCAC 06I .0103 – Soil and Water Conservation Commission.  The Commission approved the rewritten rule submitted by the agency.

15A NCAC 07J .0701, .0703 – Coastal Resources Commission.  No rewritten rules have been submitted and no action was taken.
21 NCAC 26 .0207, .0301, .0303 – Board of Landscape Architects.  The Commission approved the rewritten rules submitted by the agency.

LOG OF FILINGS

Chairman Haymen presided over the review of the log of permanent rules.  
Prior to the review of the rules from the Private Protective Services Board (PPSB), Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he teaches the Firearms Instructor Training Course for the PPSB that is the subject of rules 07D .0601, .0901, .0908, .0909 and .0911.  His written explanation is part of the record of the meeting.
Prior to the review of the rules from the Department of Justice, Company Police Program, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he is General Counsel and a registered lobbyist for the Company Police Association of NC. 

Prior to the review of the rules from the Medical Board, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a member of the Medical Board.
All rules were approved unanimously with the following exceptions:

The rules from the Office of Commissioner of Banks were withdrawn by the agency.

10A NCAC 43D .0706: Commission for Public Health – The rule was withdrawn by the agency.

12 NCAC 02I .0203: Department of Justice - The Commission objected to this rule based on lack of statutory authority and ambiguity. In (a)(8), it is not clear what application materials are mandated by the Company Police Program for the commissioning of a department head.  There is also no authority cited for the commissioning of a department head.
12 NCAC 02I .0305: Department of Justice - The Commission objected to this rule based on lack of statutory authority.  This rule is not consistent with G.S. 74E-10(b)(1) that requires the Attorney General to immediately revoke the commission of a company police officer upon terminations of employment with the company police agency for which the officer is commissioned.  This rule sets exceptions including allowing a lapse of up to 12 months.  There is no authority cited for the agency to adopt a rule inconsistent with the statutes. 

12 NCAC 02I .0306: Department of Justice - The Commission objected to this rule based on ambiguity.  It is not clear what Subparagraph (a)(3) is meant to prohibit.  As written, it would prohibit a company police officer from carrying a driver’s license, or presumably even DMV from issuing one to a company police officer.  It is not clear that that is what is intended.  This objection applies to existing language in the Rule.

12 NCAC 02I .0501: Department of Justice - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is not clear what documents are required by Appendix II of the Company Police Department Head Manual.  There is no authority cited to incorporate materials created by the agency in a manual in a rule when the language in the manual has not been through the rulemaking process.

19A NCAC 02D .0803: Department of Transportation - The Commission objected to this rule based on ambiguity.   In (b) line 8 it is unclear what the DOT is actually required to do with the invitation to bid after the advertisement to bid has been made.  Lines 6 and 7 in (b) require that the agency make the invitation to bid “available” and then specifies to whom it must be made available. (Adding to the difficulty of determining what is required, the requirement to make it available is repeated in line 8 along with other instructions.) Then in line 8 it adds to the rule by stating that it must be mailed. However it then seems to provide an alternative to mailing by specifying “or otherwise ma[king it] available.”   It is unclear whether the agency must mail the documents or whether providing that the invitation to bid is “otherwise made available” satisfies this portion of the rule’s requirements. If it does not need to be mailed, i.e., if “making it available” is the only requirement, then there is no need to say that it “shall be mailed.”  (Emphasis added).  If it must be mailed “and” also made available in other ways, then the wrong conjunction is used. It is also unclear what would constitute making the invitation to bid “available” in either place that it is set out.  Finally, if there is any requirement to mail the invitation, it is not abundantly clear to whom it must be mailed. 
19A NCAC 02D .0807: Department of Transportation - The Commission objected to the rule based on lack of statutory authority.  The second sentence (that states the submission of a bid “shall be conclusive evidence” of certain conditions) is a legal conclusion or imposition that is outside the agency’s rulemaking authority. Whether or not it is “conclusive” evidence of anything would be a legal decision for a lawmaking body or judicial tribunal to make, not a rulemaking agency.  The agency would be within its authority to pronounce that it would “deem” the submission of a bid to be a statement by a bidder that it has completed the requirements set out in that sentence, or that a bidder must assert that it has completed those requirements or the agency would not accept a bid.
21 NCAC 14A .0101: Board of Cosmetic Art Examiners - The Commission objected to this rule based on lack of statutory authority.   In (13) the board sets restrictions on who may be a provider of continuing education courses. There is no authority cited for these restrictions on who may provide continuing education. If the board intends to specify that any of the named persons are deemed to be approved providers without further action by the board, rather than attempting to restrict who may be an approved provider, then that is not clear.  Even if there were authority to restrict who may qualify to be a continuing education provider, it is not clear in that same item what the standards are that the board will use in approving the “employment capacity” of an individual who would be authorized to provide continuing education. There is no authority to set those standards outside rulemaking. This objection applies to existing language in the Rule.  Commissioner McLawhorn voted in opposition to this objection.

21 NCAC 32B .1207: Medical Board - The Commission objected to this rule based on ambiguity. In (i), it is not clear what standards the Board will use in deciding whether to accept a current AMA Physicians Recognition Award or AOA CME.  It is also not clear what makes the continuing medical education “acceptable”.
TEMPORARY RULES

Chairman Hayman presided over the review of the temporary rule.  The rule was approved unanimously.
COMMISSION PROCEDURES AND OTHER BUSINESS

The chairman reported that the rules committee is continuing to work on revising the RRC rules. The rules committee will meet again at 9:00 a.m. prior to the regularly scheduled meeting on January 17, 2008.
The meeting adjourned at 11:03 a.m.

The next scheduled meeting of the Commission is Thursday, January 17, 2008 at 10:00 a.m.
Respectfully Submitted,

Angela J. Person
Administrative Assistant

