
RULES REVIEW COMMISSION

February 18, 2010
MINUTES

The Rules Review Commission met on Thursday, February 18, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, Dan McLawhorn, Curtis Venable and Ralph Walker. 
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Anca Grozav


Office of State Budget and Management

Nancy Pate


Department of Environment and Natural Resources

Karen Waddell

Department of Insurance

Jeff Babb


NC State Highway Patrol

Joe Dugdale


NC State Highway Patrol
Rebecca Lem


Attorney General's Office

Cady Thomas


NC Association of Realtors

Bob Potter


Department of Insurance

Mike Hejduk


Home Inspector Licensure Board

Phil Joyner


Home Inspector Licensure Board

John Hoomani


Department of Labor

Kris Horton


DHHS/Division of Medical Assistance

Teresa Smith


DHHS/Division of Medical Assistance

Lisa Weeks


DHHS/Division of Medical Assistance

Glenda Adams


DHHS/Division of Medical Assistance

Bob Martin


DHHS/Division of Public Health

Rose Williams


Department of Insurance

Craig Smith


DHHS/Division of Health Service Regulation

Gloria Hale


DHHS/Division of Health Service Regulation

Jean Holliday


Department of Justice

Patrick Knowlson

DENR/Division of Air Quality

Fleda Anderson

Department of Labor

Kevin O'Barr


Department of Labor

Kelly Braam


Board of Barber Examiners
APPROVAL OF MINUTES

The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the January 21, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
12 NCAC 09B .0203 – Criminal Justice Education and Training Standards Commission.  No rewritten rule has been submitted and no action was taken.

15A NCAC 13B .0835, .0836, .0841, .0842 – Commission for Public Health.  No rewritten rules have been submitted and no action was taken.
LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

10A NCAC 22M .0102:  Division of Medical Assistance - The Commission objected to this rule based on ambiguity.  Paragraph (a) limits membership on the Drug Use Review Board to three one year terms.  One of the members is required to be the Division Drug Use Review Coordinator.  It is not clear what happens if the same person holds this position more than three years.  He would not be eligible for membership but would be required to be a member.
10A NCAC 22O .0118:  Division of Medical Assistance - The Commission objected to this rule based on lack of statutory authority and ambiguity.  Sub-paragraph (a)(5) references the "CMS Drug Efficacy Study Implementation List."  There is no such list.  The FDA conducts the drug efficacy studies and periodically publishes a DESI notice in the Federal Register.  The language is either wrong or misleading.  It is thus unclear.  In (b), it is not clear what the agency is trying to accomplish by saying "the Division may use a certification form."  There does not appear to be any authority for the agency to set the requirements in (d) and (e).  These are rules about the practice of pharmacy and are more appropriate for adoption by the Pharmacy Board.  In (h), it is not clear what drugs are documented on the NC DMA Pharmacy Benefit Management website.  There is no authority cited for the agency to set this requirement without going through rulemaking.  In addition S.L. 2009-451, s.10.58(d)(28) prohibits the agency from imposing prior authorization requirements on medications prescribed for treatment of mental illness and HIV/AIDS.  There is therefore no authority to adopt a rule not exempting them.

11 NCAC 08 .1004:  Home Inspector Licensure Board - The Commission objected to this rule based on ambiguity.  In (c), it is not clear what standards the Board will use in approving a home inspection course or training.  The only standard in the rule is 120 hours of instruction, but it is not clear that the Board intends that to be the only standard.  It is also not clear what other educational formats have been approved.

11 NCAC 12 .1901:  Department of Insurance - The Commission objected to this rule based on ambiguity.  In (1)(b), it is not clear what constitutes "proper authority."

12 NCAC 07D .0405:  Private Protective Services Board - This rule was withdrawn by the agency and refiled for next month's meeting.

13 NCAC 07A .0901:  Department of Labor – The Commission objected to this rule based on ambiguity.  In (g), it is not clear what is meant by "shall be handled with discretion and care."
13 NCAC 07A .0904:  Department of Labor – The Commission objected to this rule based on ambiguity.  In (e), it is not clear what is meant by "with a minimum of medical information taken off-site."
The Commission granted the Request for Waiver of Rule 26 NCAC 05 .0108(a) or (d) submitted by the Department Labor and approved re-written rules 13 NCAC 07A .0901 and .0904.  Commissioner Venable voted against the motion to object to the original rules .0901 and .0904, approve the remaining rules from the Department of Labor, grant the waiver, and approve the re-written rules.
14A NCAC 09H .0321:  Department of Crime Control and Public Safety - The Commission objected to this rule based on ambiguity.  In (a)(10), it is not clear what the Rotation Wrecker Liaison Lieutenant is looking for when he reviews a price list, nor when a price list will be approved.  In (a)(15), it is not clear what is meant by "immediately."  In (a)(22), it is not clear what is mean by "immediately."

15A NCAC 12:  Department of Environment and Natural Resources – These rules were withdrawn by the agency and refiled for next month's meeting.

Prior to the review of the rules from the Board of Barber Examiners, Commissioner Gray recused himself and did not participate in any vote concerning these rules because he represents the Board.

21 NCAC 06K .0112:  Board of Barber Examiners – This rule was withdrawn by the agency.
21 NCAC 06L .0111:  Board of Barber Examiners - The Commission objected to this rule based on lack of statutory authority.  The definition of "medical necessity" in (b)(1) (an undefined statutory term) seems to limit the meaning beyond the ordinary meaning of the term.  The rule limits medical necessity to a "procedure."  This would not include persons who are physically unable to leave their homes due to a medical condition but have no particular procedure being performed. This seems to limit the exception beyond that envisioned by the statute.

21 NCAC 06L .0116:  Board of Barber Examiners - The Commission objected to this rule based on lack of statutory authority. There does not appear to be any authority for the first sentence in (c).  The closest authority seems to be G.S. 86A-15(b) which allows the Board to make additional rules governing barbers and barber shops for the proper administration and enforcement of G.S. 86A-15.  But this rule does not appear to have anything to do with the administration and enforcement of that statute.

21 NCAC 06N .0101:  Board of Barber Examiners - The Commission objected to this rule based on lack of statutory authority. Subparagraph (a)(23) seems to violate G.S. 132-6.2.  While G.S. 86A-25 authorizes the Board to set reasonable charges for duplication services and materials, G.S. 132-6.2(b) limits that charge to the actual cost to the agency for making the copy.  Actual cost is limited to direct chargeable costs related to the reproduction of a public record as determined by generally accepted accounting principles and does not include costs that would have been incurred by the public agency if a request to reproduce the public record had not been made.  Five dollars ($5.00) for the first page and twenty-five cents ($ .25) for each additional seems to exceed the actual cost.

R313:  Building Code Council - The Commission objected to this rule based on ambiguity.  In R313.1.1, it is not clear what amounts to "immediate vicinity."  Is this six inches, six feet, six yards or what?
TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.

The temporary rule was unanimously approved by the Commission.
COMMISSION PROCEDURES AND OTHER BUSINESS
There was no other business.

The meeting adjourned at 10:51 a.m.
The next scheduled meeting of the Commission is Thursday, March 18 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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