



RULES REVIEW COMMISSION

January 17, 2008
MINUTES

The Rules Review Commission met on Thursday, January 17, 2008, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Keith Gregory, Jennie Hayman, Clarence Horton, John Lewis and Dan McLawhorn.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Angela J. Person, Administrative Assistant.
The following people were among those attending the meeting:

Catherine Blum

DENR/Division of Marine Fisheries
Cheryl Gilgo


DENR/Division of Marine Fisheries

Clint Pinyan


Board of Pharmacy
Rich Carpenter

DENR/Division of Marine Fisheries

Sheree Brown


Crime Control and Public Safety/Alcohol Law Enforcement
Marvin Waters

Crime Control and Public Safety/Alcohol Law Enforcement
Roger Hutchings

Crime Control and Public Safety/Alcohol Law Enforcement
Hunter Corn


General Public
Ian Palmquist


Equality NC
Carolin Bakewell

Board of Dental Examiners
Bobby White


North Carolina Dental Board
Nancy Pate 


Department of Environment and Natural Resources 
John Rustin


North Carolina Family Policy Council
Renee Batts

 
NCCCS
Jason Culbreth


Carolina Fight Promotions
Cory Menees


DHHS/Division of Public Health
Lisa Johnson


DHHS/Division of Social Services
Ellie Sprenkel


Department of Insurance

Etta Maynard


Department of Insurance

Jean Holliday


Department of Insurance

Glenda Artis


DHHS/Division of Aging and Adult Services

Heather Carter


DHHS/Division of Aging and Adult Services

Will Crumbley

Office of State Budget and Management

Lee Hoffman


DHHS/Division of Health Service Regulation

Nadine Pfeiffer

DHHS/Division of Health Service Regulation

Dana Simpson


Smith Anderson

Peggy Oliver


Office of State Personnel

Sid Harrell


Department of Environment and Natural Resources
Karen Cochrane Brown
General Assembly Staff
Nellie Riley


Office of State Personnel

Barry Gupton


NCDOI/Building Code Council
Rose Williams


Department of Insurance
Johanna Reese


Department of Transportation

Delores Joyner

Office of State Personnel/State Personnel Commission
Suzanne Williams

NCCCS
Thomas Wright

Office of State Personnel

Valerie Bateman

Department of Justice/Office of State Personnel

Robert Privott


North Carolina Health Board Administration

Lennie Collins


Department of Revenue

Gene Cella


Department of Revenue

Victor Barbour

Department of Transportation

Molly Masich


Office of Administrative Hearings
Julie Edwards


Office of Administrative Hearings
Dana Vojtko


Office of Administrative Hearings
APPROVAL OF MINUTES

The meeting was called to order at 10:10 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the December 13, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

Prior to the review of the rules from the Department of Justice, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he is General Counsel and Legislative Agent for the Company Police Association of North Carolina that is the subject of Rules 12 NCAC 02I .0203, .0305, .0306 and .0501.

12 NCAC 02I .0203, .0305, .0306, .0501 – Department of Justice.  The Commission approved the rewritten rules submitted by the agency contingent on receiving technical changes to .0305 and .0501.  The changes were subsequently received.
Prior to the review of the rules from the Private Protective Services Board (PPSB), Commissioner Gray recused himself and did not participate in any discussion or vote concerning these Rules because he teaches the Firearms Instructor Training Course for the Board on a contract basis.  This includes rules in the follow-up matters and rules on the log of permanent rules filings.

12 NCAC 07D .0601 – Private Protective Services Board.  No rewritten rule has been submitted and no action was taken 
15A NCAC 01N .0101, .0102, .0103, .0201, .0202, .0301, .0303, .0401, .0402, .0403, .0502, .0601, .0602, .0603, .0604, .0605, .0606, .0701, .0704, .0801, .0902 – Environment and Natural Resources.  The Commission approved rewritten rules .0103, .0502 and .0902 submitted by the agency as well as the remaining rules.
15A NCAC 07J .0701, .0703 – Coastal Resources Commission.  No rewritten rules have been submitted and no action was taken.
19A NCAC 02D .0803, .0807 – Department of Transportation.  The Commission approved the rewritten rules submitted by the agency.

21 NCAC 14A .0101 – Cosmetic Art Examiners.  This rule was returned to the agency at the agency’s request.
Prior to the review of the rules from the Medical Board, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a member of the Medical Board.  This includes rules in the follow-up matters and rules on the log of temporary rules filings.

21 NCAC 32B .1207 – Medical Board.  The Commission approved the rewritten rule submitted by the agency.

LOG OF FILINGS

Chairman Haymen presided over the review of the log of permanent rules.
Prior to the review of the rules from the Department of Revenue, Commissioner Horton recused himself and did not participate in any discussion or vote concerning these rules because he is assigned to preside over two cases in which the Secretary of Revenue is a defendant and which involve the Secretary’s rules and practices.

Prior to the review of the rules from the State Personnel Commission, Commissioner Horton recused himself and did not participate in any discussion or vote concerning these rules because he is assigned to preside over a pending lawsuit in which the State Personnel Commission is the primary defendant.
All rules were approved unanimously with the following exceptions:

11 NCAC 06A .0413: Department of Insurance – The rule was withdrawn by the agency and refiled for next month.
12 NCAC 07D .0801: The Commission objected to this Rule based on ambiguity.  In (d) it is not clear what is meant by “firearms certificates”.  The term does not appear to be used anywhere else in the agency’s statutes or rules.  The technical changes requested also must be made to this rule.  This objection applies to existing language in the rule.
14A NCAC 12 .0102: Alcohol Law Enforcement – The Commission objected to this Rule based on lack of necessity.  The majority of terms defined in this rule are not otherwise used in this Chapter.  There is no need to define terms not used.
14A NCAC 12 .0402: Alcohol Law Enforcement - The Commission objected to Rule .0402 based on ambiguity and lack of necessity.  Paragraph (c) prohibits the licensing of any person named in an administrative action or indictment for certain actions.  The rule implies that the prohibition applies even if there is a finding that no violation occurred.  It is unclear if this is what is intended.  If that is what the paragraph means, it does not appear that the provision is necessary to accomplish any purpose for which the rule is being adopted.  This objection applies to existing language in the Rule.

14A NCAC 12 .0406: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity.  In (5)(A), it s not clear what standards the division will use in approving examinations.

14A NCAC 12 .0605: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity.  In (f), it is not clear what Amateur Sports Organizations are recognized by the Division, or conversely, what standards the division uses in determining which to recognize.
14A NCAC 12 .0801: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity and lack of necessity.  In (2), it is not clear what standards the Division representative will use in approving scales.  In (3), the allowances in the text are not consistent with the allowances shown in the chart.  For example, there is a three pound allowance for featherweights in the text, not five pounds in the chart.  It is not clear which is to be enforced.  It is not necessary to set the allowance in the text and in the chart.  The chart also sets glove size requirements as does Rule .0804.  It is not necessary to set the requirements in more than one place.
14A NCAC 12 .0802: Alcohol Law Enforcement - This rule was withdrawn by the agency.
14A NCAC 12 .0804: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity and lack of necessity.  The provisions in (a) and (b) are also in the chart in Rule .0801.  It is not necessary for the provisions to be in more than one place.  In (c), it is not clear what brands and models of gloves have been approved by the Division representative, or conversely, what standards he will use in approving them.
14A NCAC 12 .0805: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity and lack of necessity.  In (a), it is not clear what makes overhead lighting “appropriate”.  In (b)(5), it is not clear what standards the Division will use in approving padding.  There is the same issue in (c)(6) and (8).  In (c)(7), it is not clear if chain length fencing coated with vinyl is required for all fencing or just an example of suitable fencing.  In (d), it is not clear whether a promoter is required to place video screens inside a ring, cage, or fenced area if requested by the Division representative.  If not, the paragraph does not appear necessary.
14A NCAC 12 .0806: Alcohol Law Enforcement - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  The introductory part of the rule allows the Division to waive the rule without giving the specific guidelines required by G.S. 150B-19(6), and is therefore outside the agency’s authority.  The first sentence in (6) requires a minimum of eight scheduled bouts.  The second sentence, while unclear because it is not a complete sentence, seems to require exactly eight bouts.  It is not clear what the requirement is. 
14A NCAC 12 .0807: Alcohol Law Enforcement – This rule was withdrawn by the agency. 
14A NCAC 12 .0810: Alcohol Law Enforcement - This rule was withdrawn by the agency. 
14A NCAC 12 .0811: Alcohol Law Enforcement - The Commission objected to this Rule based on ambiguity.  In (c), it is not clear if a high risk contestant must provide the results of only one or all the listed tests.
17 NCAC 04C .0901, .0902, .1101, .1705: Department of Revenue – These rules were withdrawn by the agency.

17 NCAC 05D .0114: Department of Revenue – This rule was withdrawn by the agency.
25 NCAC 01L .0102: State Personnel Commission – The Commission objected to this Rule based on lack of authority and ambiguity.  In (a) line 11 this rule adds “sexual orientation” to the list of categories that state agencies are prohibited from using in making employment decisions as set out in the second sentence, lines 8 – 11. There is no authority cited that allows the State Personnel Commission to set non-discrimination categories or state policies that are not otherwise set out in statute by the state legislature.  G.S. 126-4 does allow and even require that the SPC “shall establish policies and rules governing … (10) programs of equal opportunity.” However that does not extend to establishing the actual categories of equal opportunity that are not already established as state policy by the legislature.  Even if there were authority for the rule, it is unclear what is meant by “sexual orientation,” “gender-related identity or expression” and “perceived” as used in (a) and (c) of this rule. It is unclear whose perception is referred to, i.e., whether it is the self-perception by the person whose sexual orientation is at issue or the perception by one whose behavior is being regulated by this rule.  Commissioners Funderburk, Gray, Hayman and Lewis voted to accept staffs recommendation to object to this rule.  Commissioners Gregory and McLawhorn voted to oppose staffs recommendation.
Speaking in support of the rule were Thomas Wright, Director of the Office of State Personnel, Nellie Riley, and Valerie Bateman, attorney for the agency and Ian Palmquist from Equality NC.  John Rustin from NC Family Policy Council spoke in opposition of the rule.
The meeting recessed for a short break at 12:15 p.m. and reconvened at 12:30 p.m.

R202: Building Code Council – This rule was approved but the Commission has received 10 letters of objection to the rule and the rule is submitted for legislative review.
TEMPORARY RULES

Chairman Hayman presided over the review of the temporary rules.  The rules were approved unanimously.
STATE MEDICAL FACILITY PLAN
The Commission found that the Department of Health and Human Services and the State Health Coordinating Council complied with G.S. 131E-176(25) in adopting the 2008 State Medical Facilities Plan.
COMMISSION PROCEDURES AND OTHER BUSINESS

Commissioner Hayman reminded the Commissioners about signing up for ethics training.

The meeting adjourned at 1:00 p.m.

The next scheduled meeting of the Commission is Thursday, February 21, 2008 at 10:00 a.m.
Respectfully Submitted,

Angela J. Person
Administrative Assistant
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