
RULES REVIEW COMMISSION

July 15, 2010
MINUTES

The Rules Review Commission met on Thursday, July 15, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, John Lewis, Dan McLawhorn, David Twiddy, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Nancy Hemphill

Medical Board
Nahale Kalfas


Board of Examiners for Speech and Language Pathologists and Audiologists

John Randall


Board of Examiners for Speech and Language Pathologists and Audiologists

Barry Gupton


Building Code Council

Steven McKeand

Board of Registration for Foresters

Anca Grozav


Office of State Budget and Management

Dedra Alston


DHHS/Division of Child Development

Anna Clark


DHHS/Division of Child Development

Eric David


Board of Pharmacy

Lisa Johnson


Social Services Commission

Nancy Pate


Department of Environment and Natural Resources

Sara Koch


Board of Registration for Foresters

Larry Such


Board of Registration for Foresters

David McLeod

Department of Agriculture and Consumer Services

Laura Leslie


WUNC (radio)

Steve Dirksen


Board of Funeral Service

APPROVAL OF MINUTES

The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the June 17, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .0331, .1103 – Structural Pest Control Commission.  No rewritten rules have been submitted and no action was taken.
02 NCAC 48A .1205, .1209 – Board of Agriculture.  The Commission approved the rewritten rules submitted by the agency.
02 NCAC 52B .0502, .0603 – Board of Agriculture.  The Commission approved the rewritten rules submitted by the agency.

10A NCAC 09 .0102, .0511, .2510 – Child Care Commission.  The Commission approved the rewritten rules submitted by the agency.

15A NCAC 18A .2633 – Commission for Public Health.  The agency requested that this rule be held over to next month's meeting, therefore no action was taken.

21 NCAC 14B .0605 – Board of Cosmetic Art Examiners.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 14I .0401 – Board of Cosmetic Art Examiners.  No rewritten rule has been submitted and no action was taken.
21 NCAC 62 .0404 – Board of Environmental Health Specialist Examiners.  The Commission approved the rewritten rule submitted by the agency.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Alcoholic Beverage Control Commission
04 NCAC 02R .0102 and .0402 were approved unanimously.
04 NCAC 02R .1305 was returned to the agency at the agency's request.
Board of Funeral Services
Prior to the review of the rules from the Board of Funeral Service, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because Charles McDarris of his new law firm (Bailey & Dixon) occasionally represents the Board during its administrative hearings.
All repeals were approved unanimously.

Commission for Mental Health

10A NCAC 27E .0301 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (b), there is no authority cited for this agency to create another agency and grant it the authority to adopt rules (establish policy).  It is also not clear who, if anyone, is required to have NCI training.
10A NCAC 27E .0302 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (5), there is no authority cited for the agency to create a committee and give it exclusive authority to certify training.  Even if there is authority it is not clear what standards the committee will use in certifying trainers.  There is also no authority cited for the agency to create an agency and give that agency the authority to adopt rules (establish guidelines and policies).  In (6), it is not clear what the qualifications are for NCI (North Carolina Interventions).  The only things listed are parts of a curriculum and it is not clear how that is a qualification.  There is no authority cited for the agency to grant others exclusive authority to certify instructors.  In (9), it is not clear what standards the Curriculum Review Commission is to use in approving techniques.  It is also not clear what populations are referred to.
10A NCAC 27E .0303 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (1), there is no authority cited for the agency to create an agency and give it authority to adopt rules (establish policies and procedures).  There is the same issue in (3) with "develop guidelines."  In (4), it is not clear what is meant by "direct the certification."  In (5), it is not clear what is meant by "maintain inter rater reliability."  In (7), it is not clear what records are to be maintained.  In (9), there is no authority for the committee to adopt rules (enact guidelines).
10A NCAC 27E .0304 - The Commission objected to this rule based on ambiguity.  Since apparently this is a new program providing for the certification of Instructor Trainers, it is not clear how the committee that certifies them can be made up of people already certified.  In (12), it is not clear what is meant by "licensed clinicians."
Social Services Commission

10A NCAC 70K was approved unanimously.
Coastal Resources Commission
All permanent rules were approved unanimously.
Board of Registration for Foresters
All permanent rules were approved with the exceptions as set out below:
The first motion for these rules, which was to object to Rule .0115 on the basis of lack of statutory authority and ambiguity, object to Rule .0125 on the basis of lack of statutory authority and lack of necessity and to approve the remaining rules, failed.  Commissioners Crisp, Funderburk, Gray and Venable voted in favor of the motion. Commissioners Horton, Lewis, McLawhorn, Twiddy and Walker voted against the motion.

The second motion for these rules, which was to object to Rule .0115 on the basis of ambiguity, object to Rule .0125 on the basis of lack of statutory authority and lack of necessity and to approve the remaining rules, passed.  Commissioners Gray, Horton, Lewis, McLawhorn, Twiddy and Walker voted in favor of the motion.  Commissioners Crisp, Funderburk and Venable voted against the motion.
21 NCAC 20 .0115 - The Commission objected to this rule based on ambiguity.  In (4), it is not clear what "Forestry Best Management Practices" must be practiced.
21 NCAC 20 .0125 - The Commission objected to Rule .0125 based on lack of statutory authority and lack of necessity.  There is no authority cited for the provisions in (b) and (c) delegating to the Chairman the authority to grant and deny rule-making petitions.  G.S. 150B-20 gives that authority to the agency and does not provide for the delegation to anyone. Most of the paragraphs would be unnecessary as repeating the statute if directed to the agency.
Medical Board
Prior to the review of the rules from the Medical Board, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a public member of the NC Medical Board.
All permanent rules and repeals were approved unanimously.
Board of Funeral Service
Prior to the review of the rules from the Board of Funeral Service, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because Charles McDarris of his new law firm (Bailey & Dixon) occasionally represents the Board during its administrative hearings.
21 NCAC 34A .0203 - The Commission objected to this rule based on lack of statutory authority and necessity.  The statement found in lines 8 – 10 “provided, however, that such suspension [of an agency’s right to expend its funds found in G.S. 93B-2(d)] shall be lifted and such escrow shall terminate immediately upon deposit of the delinquent report … requested” is either unnecessary or outside its authority to proclaim.  If such statement is a correct interpretation or implementation of the law and the suspension of the board’s authority to spend its money is ended when the board puts the report in the mail, then it is unnecessary for the board to say this. The right to spend its own money and implement its own budget does not directly affect the rights or obligations of either the board’s regulated licensees and applicants or the general public. It affects only the operation of the board. Such a rule is unnecessary.  This portion of the rule is also the board’s own legal interpretation regarding the operation of G.S. 93B-2. The board has cited no authority to issue such a legal interpretation.  If the board happened to be wrong in its interpretation of when the suspension is lifted, it would be outside the board’s authority to overrule other state law that governs when the suspension is lifted.  Note that if the board stated only that it would start operating according to its budget and expending board funds when it put the report in the U.S. mail, that would be within its authority.
21 NCAC 34B .0311 – The Commission objected to this rule based on ambiguity.  The provisions in (b) concerning the requirements for continuing education (CE), renewal fees and application for and termination of “active military status” are unclear, if not actually confusing and contradictory.  The provisions in (b) appear to be an attempt to allow a licensed individual who is serving active military duty time an exemption from certain license renewal deadlines and requirements including CE requirements.  In (b)(2) the second sentence specifies that continuing education is not required for any year during which the applicant is on active military status. However the next sentence appears to contradict that by stating that time spent on active military status “shall apply to the total years [‘hours’?] of continuing education required ….” [Current CE requirements are five hours for each calendar year licensed.] One possible interpretation is that the time spent on active military status “shall apply” by being subtracted from the total CE required. At any rate the requirement or relaxation of the requirement is unclear.  In (b)(3) it is not clear when someone entitled to “active military status” but who has not yet applied for it or received it, loses the protection of (b)(2) and its provision that renewal fees or applications are not required during the period of active military status (line 22).  The first sentence of (b)(3) states that active military status terminates at the earlier of either when the person returns to practice or six months after severance from active military duty. The next sentence provides a grace period of six months after severance from active military duty to request active military status. But then the next sentence in the rule, lines 28 – 31, states that someone who fails to renew before the termination of active military status suffers a lapsed license and no waiver of CE requirements, renewal fees or reinstatement fees. It is unclear if these penalty provisions would apply to someone who was an “active military person[nel]” but had not yet been placed on active military status by the board, had returned from military service and was still entitled to apply for and receive active military status.  Adding to the clarity issues in (b)(3) is the problem that there are three different topics within this sub-paragraph, termination of active military status, application deadline for active military status, and deadline and penalty for failure to renew the license when returning from active military status. They are bundled together when they should be separate and are not arranged in any logical order.
21 NCAC 34D .0203 – The Commission objected to this rule based on failure to comply with the Administrative Procedure Act.  The agency has not made the requested technical changes in violation of G.S. 150B-21.10.
Board of Pharmacy

21 NCAC 46 .1614 was approved unanimously.
Board of Examiners for Speech and Language Pathologists and Audiologists
Prior to the review of the rule from the Board of Examiners for Speech and Language Pathologists and Audiologists, Commissioner McLawhorn recused himself and did not participate in any discussion or vote concerning this rule because his sister is a licensee of the Board.
21 NCAC 64 .0219 - The Commission objected to this rule based on ambiguity.  In (d) it is unclear what is meant or required by being "competent" in the use and operation of telepractice equipment.  It is unclear what standards are meant or required to determine whether a licensee is competent.  It is unclear who is to determine the competency of the staff, the licensee or the board.
Board of Community Colleges
All permanent rules were approved unanimously.

State Personnel Commission
All permanent rules were approved unanimously.

TEMPORARY RULES

Building Code Council
The temporary rule from the Building Code Council was approved unanimously.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commissioners reviewed the proposed rule about withdrawal of letters subjecting a rule to legislative review.  Changes were made to the proposed rule based on comments by the Commission members.  The rule is being published in the NC Register Volume 25 Issue 3.
The meeting adjourned at 10:27 a.m.
The next scheduled meeting of the Commission is Thursday, August 19 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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