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MINUTES

The Rules Review Commission met on Thursday, March 20, 2008, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, John Lewis, Dan McLawhorn, Mary Shuping and David Twiddy.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel, and Angela J. Person, Administrative Assistant.
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APPROVAL OF MINUTES

The meeting was called to order at 10:11 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the regular February 21, 2008 meeting and the March 6, 2008 special meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

01 NCAC 44A .0301 – Department of Administration.  No rewritten rule has been submitted and no action was taken.

15A NCAC 02H .1005 – Environmental Management Commission.  The Commission approved the rewritten rule submitted by the agency.  Speaking in opposition to the rule were Craig Bromby, Hunton & Williams representing Business Alliance for a Sound Economy; Clark Wright, Jr., Davis Hartman, Wright, PLLC; representing Carteret County and the Carteret County Economic Development Commission; Lisa Martin, the N. C. Home Builders Association.  Speaking in support of the Rule were Tom Reeder, Division of Water Quality and Amy Pickle, Southern Environmental Law Center.  Commissioners McLawhorn moved to approve the rule.  Commissioners voting to approve the rule were Jim Funderburk, Clarence Horton, Dan McLawhorn and Mary Shuping.  Commissioners voting against the motion were Jerry Crisp, Jeff Gray, John Lewis and David Twiddy.  The Chairman, Jennie Hayman, voted to approve the rule and broke the tie.
There were more than 10 letters of objection to the rule filed with the Commission and the rule will be subject to legislative review in the 2008 regular session of the legislature.
15A NCAC 06E .0107 – Soil & Water Conservation Commission.  No rewritten rule has been submitted and no action was taken.

15A NCAC 06I .0107 – Soil & Water Conservation Commission.  No rewritten rule has been submitted and no action was taken.
21 NCAC 61 .0201 – Respiratory Care Board.  The Commission approved the rewritten rule submitted by the agency
25 NCAC 01L .0102 – State Personnel Commission.  No rewritten rule has been submitted and no action was taken.

LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.
Prior to the review of the rules from the Banking Commission, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is employed by a bank.
Prior to the review of the rules from the Medical Care Commission, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a member of the Medical Board.
Commissioner Lewis was not present for review of the rules from the Medical Board.
Prior to the review of the rules from the Medical Board, Commissioner Shuping recused herself and did not participate in any discussion or vote concerning 21 NCAC 32M .0107 because the rule concerns nurse anesthetists and she co-counsel to the North Carolina Board of Nursing.

Prior to the review of the rules from the Board of Nursing, Commissioner Shuping recused herself and did not participate in any discussion or vote concerning these rules because she is co-counsel to the rulemaking agency, the North Carolina Board of Nursing.

All rules were approved unanimously with the following exceptions:

02 NCAC 52B .0701, .0702, .0703, .0704, .0705, .0706 and .0707:  Board of Agriculture – These rules were withdrawn by the agency.
02 NCAC 52J .0203, .0210, .0302, .0401, .0402, .0403, .0404, .0405, .0406, 0407, .0408, .0409, .0410, .0411, 0412, .0413, .0414, .0415, .0416, 0417, .0418, .0419, .0420, .0501, 0502, .0601, 0602, .0603, .0604, .0605, .0606, 0607, .0608, .0609, .0701, .0702, 0703, .0704, .0705, 0801, .0802, .0803: Board of Agriculture – These rules were withdrawn by the agency.

04 NCAC 03M .0401:  Office of the Commissioner of Banks - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  In (a), it is not clear when the Commission will waive the requirement for an annual report.  G.S. 150B-19(6) prohibits agencies from adopting waiver provisions without setting out the specific guidelines to be used in determining whether to grant them.  It is also not clear when the report will be required to be supplemented and what information will be required.
The Commission has received requests from more than 10 persons clearly requesting legislative review for rules 04 NCAC 03M .0101, .0205, .0301 and .0401, and the effective date of the rules is therefore delayed pending legislative review. 

10A NCAC 13B .3302:  Medical Care Commission - The Commission objected to this Rule based on ambiguity.  The Commission determined that in (q), it is unclear what constitutes “needless” and from whose point of view.  This would be especially true in a teaching hospital where every second or third person is asking or checking the same items over again.  This objection applies to existing language in the rule. 

10A NCAC 13F .1604:  Medical Care Commission - The Commission objected to this Rule based on ambiguity.  In (d), it is not clear how many stars a facility gets the first time its score is 100 points or greater.  Speaking in opposition to the 13F rules were Evelyn Hawthorne, Assisted Living Association, Jerry Cooper, Assisted Living Association, and Karen Moriarty, Assisted Living Association.  Speaking in support of the rules were Jeff Horton, Division of Health Service Regulation and Mary Bethel, AARP Carolinas.  Commissioner Gray voted against the motion to approve all the 13F rules except this one and to object to this one.
The Commission received requests from more than 10 persons clearly requesting legislative review for all the 10A NCAC 13F rules, and the effective date of the rules is therefore delayed pending legislative review.

10A NCAC 13G .1604:  Medical Care Commission - The Commission objected to this Rule based on ambiguity.  In (d), it is not clear how many stars a facility gets the first time its score is 100 points or greater.  Speaking in opposition to the 13G rules were Evelyn Hawthorne, Assisted Living Association, Jerry Cooper, Assisted Living Association, Karen Moriarty, Assisted Living Association.  Speaking in support of the rules were Jeff Horton, Division of Health Service Regulation and Mary Bethel, AARP Carolinas.  Commissioner Jeff Gray voted against the motion to approve all the 13G rules except this one and to object to this one. 
The Commission received requests from more than 10 persons clearly requesting legislative review for all the 10A NCAC 13G rules, and the effective date of the rules is therefore delayed pending legislative review.

The meeting recessed for a short break at 11:51 a.m. and reconvened at 12:04 p.m.
10A NCAC 43A .0808:  Commission for Public Health – The commission approved the rule.  Commissioners Jerry Crisp, Jeff Gray and John Lewis voted against the motion to approve the Rule. Tami Fitzgerald, NC Family Policy Council spoke in opposition to the Rule.
The Commission received five letters requesting that the rule be subject to legislative review and delay the effective date of the rule.  Since the Commission did not receive the required 10 letters prior to the statutory deadline, the rule will become effective April 1, 2008.

15A NCAC 18A .3802:  Commission for Public Health - The Commission objected to this rule based on ambiguity and lack of authority.  There is no authority for the provision in (c) to set training guidelines outside rulemaking. If they are set elsewhere it is unclear what those requirements are. It is also unclear whether the agency intends to require training in, or simply require the use of, aseptic sampling techniques as originally established in (b) lines 11 and 12 and now set in (c).  Jim Hayes, DENR/Environmental Health spoke in support of the Rule.
21 NCAC 36 .0221 and .0233:  Board of Nursing – The amendments to Rule .0221 added paragraphs (f) through (h). The Commission staff had requested that the agency consider moving the amendments to a separate rule. The agency did so and that rule will be codified as 36 .0233.
COMMISSION PROCEDURES AND OTHER BUSINESS

The proposed revisions to the RRC’s rules were published in the March 17 Register.  A public hearing is scheduled for next month’s meeting.

The Commission suggested moving forward with the technical change examples.

Commissioner Shuping announced her resignation from the Commission effective March 31, 2008.
The meeting adjourned at 1:08 p.m.
The next scheduled meeting of the Commission is Thursday, April 17, 2008 at 10:00 a.m.
Respectfully Submitted,

Angela J. Person
Administrative Assistant
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