
RULES REVIEW COMMISSION

May 20, 2010
MINUTES

The Rules Review Commission met on Thursday, May 20, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, John Lewis, Dan McLawhorn, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Bob Hensley


DHHS/Division of Social Services
Anca Grozav


Office of State Budget and Management
Lisa Johnson


DHHS/Division of Social Services

Amy Chapman

DENR/Division of Water Quality

Sue Homewood

DENR/Division of Water Quality

Adriene Weaver

DENR/Division of Water Quality

Tammy Denning

Department of Transportation

Renee Roach


Department of Transportation

John Hoomani


Department of Labor

Christine Goebel

DOJ for DENR/Division of Coastal Management

Clint Pinyan


Board of Pharmacy

Jay Campbell


Board of Pharmacy

Nancy Pate


Department of Environment and Natural Resources

Denise Stanford

Licensing Board for General Contractors

Tom Miller


Real Estate Commission

Karissa Sluss


Real Estate Commission

Bonnie Bendell

DENR/Division of Coastal Management

Lynda Elliott


Board of Cosmetic Arts Examiners

APPROVAL OF MINUTES

The meeting was called to order at 9:02 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the April 15, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
04 NCAC 03M .0101, .0205 – Office of the Commissioner of Banks.  No rewritten rules have been submitted and no action was taken. 
04 NCAC 03M .0301, .0401, .0604 – Office of the Commissioner of Banks.  No rewritten rules have been submitted and no action was taken.

10A NCAC 70F .0202, .0203, .0207 – Social Services Commission.  The Commission approved the rewritten rules submitted by the agency.
10A NCAC 70G .0501 – Social Services Commission.  The Commission approved the rewritten rule submitted by the agency.
10A NCAC 70H .0401 – Social Services Commission.  The Commission approved the rewritten rule submitted by the agency.
10A NCAC 70I .0302, .0404, .0405 – Social Services Commission.  The Commission approved the rewritten rules submitted by the agency.
15A NCAC 02B .0250, .0252 – Environmental Management Commission.  The Commission approved the rewritten rules submitted by the agency.
15A NCAC 07H .0208, .0309 – Coastal Resources Commission.  The Commission approved the rewritten rules submitted by the agency.
21 NCAC 12 .0208 – Licensing Board for General Contractors.  The Commission approved the rewritten rule submitted by the agency.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Social Services Commission
10A NCAC 70I .0301 – The Commission objected to the rule based on lack of statutory authority and ambiguity.  In (g), it appears the agency was attempting to incorporate by reference the Department of Health and Human Services record retention policy.  Since the department was the enforcer of these rules, as written this rule let the agency set the standards without going through rulemaking.  There was no authority cited to do so.  In addition, the website cited in the rule only applies to grants.  It was not clear how this was meant to apply to all residential child care facilities.  The Commission granted the Request for Waiver of Rule 26 NCAC 05 .0108(a) or (d) submitted by the Social Services Commission and approved the re-written rule.
Department of Labor

All permanent rules were approved unanimously.

Department of Transportation

The permanent rule was approved unanimously.

Board of Chiropractic Examiners

21 NCAC 10 .0206 - The Commission objected to the rule based on lack of statutory authority and ambiguity.  In (a)(1), it is not clear what standards the Board will use in approving a course in radiologic technology.  In addition, there is no authority cited to set occupational requirements for instructors.  This objection applies to existing language in the rule.

Board of Cosmetic Art Examiners

All permanent rules were approved unanimously with the following exceptions:
21 NCAC 14F .0104 – This rule was returned to the agency at the agency's request.

21 NCAC 14I .0401 - The Commission objected to the rule based on ambiguity.  In (c) it is not clear what is meant by "habitual drug or alcohol abuse."  This objection applies to existing language in the rule.

21 NCAC 14N .0110 - The Commission objected to this rule based on lack of statutory authority. There is no authority cited to require a hair care teacher to take and pass an examination. While G.S. 88B-11 requires an examination for other teachers, Subsection (e) specifically does not require an examination for natural hair care teachers.

21 NCAC 14N .0113 - The Commission objected to this rule based on lack of statutory authority. Because there is no authority to give examinations to natural hair care teachers, there is no authority for (a)(5)(D) requiring extra study for those who fail the examination three times.  As written there is no authority for Paragraph (b) because it requires all teacher candidates to attend a teacher training program.  G.S. 88B-11 does not require a training program for those with adequate work experience. This objection applies to existing language in the rule.

12 NCAC 14N .0115 - The Commission objected to this rule based on lack of statutory authority.  As written, the rule seems to require that all teachers have work experience.  G.S. 88B-11 also allows a teacher to be licensed based on completion of a cosmetology, esthetician, or manicurist teacher curriculum.  There is no authority to require natural hair care teachers to take an exam.  This objection applies to existing language in the rule.

21 NCAC 14P .0111 - The Commission objected to this rule based on ambiguity.  Paragraph (a) refers to Subchapter 14S.  There is no Subchapter 14S in Chapter 14.  It is not clear to what the rule is referring.

12 NCAC 14R .0101 – This rule was returned to the agency at the agency's request.

Board of Pharmacy

21 NCAC 46 .1418 - The Commission objected to this rule based on ambiguity. It is unclear what the precise roles between the pharmacy technician described in this rule and the pharmacist manager or supervisor is to be, especially as it concerns dispensing prescriptions.
The first motion to object to Rule .1418 on the basis of lack of statutory authority and ambiguity and approve Rule .2513 failed.  Commissioners Crisp, Funderburk and Venable voted for the motion.  Commissioners Gray, Hayman, Lewis, McLawhorn and Walker voted against the motion.

The second motion to object to Rule .1418 on the basis of ambiguity and approve Rule .2513 passed unanimously.

The Commission received more than 10 written letters of objection to this rule and if it is approved this rule will be subject to legislative review and a delayed effective date.
21 NCAC 46 .2513 was approved unanimously.

Real Estate Commission

All permanent rules were approved with the exception of 21 NCAC 58E .0602.  Commissioners Crisp, Funderburk, Gray, Venable and Walker voted for the motion to object to Rule 58E .0602 and to approve the remainder of the rules from the Real Estate Commission.  Commissioners Lewis and McLawhorn voted against the motion.

21 NCAC 58E .0602 - The Commission objected to this rule based on based on lack of authority and ambiguity. The agency has no authority to limit what use other people may make of Real Estate Commission developed materials that are public records. If that is not the intent of the rule, and the intent is to limit how providers of required annual review courses may use the materials, then the rule is not clear. The Real Estate Commission may limit how these materials are used by continuing education providers in offering required continuing education review courses.
Building Code Council

All permanent rules were approved unanimously.
TEMPORARY RULES

There were no temporary rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
There was no other business.

The meeting adjourned at 10:57 a.m.
The next scheduled meeting of the Commission is Thursday, June 17 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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