



RULES REVIEW COMMISSION

November 15, 2007

MINUTES
The Rules Review Commission met on Thursday, November 15, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Keith Gregory, Jennie Hayman, John Lewis, Dan McLawhorn, and Mary Shuping.  
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Dana Vojtko, Publications Coordinator.

The following people were among those attending the meeting:
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Office of Administrative Hearings

Nancy Pate
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Julie Edwards


Office of Administrative Hearings
Barry Gupton
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Will Crumbley

Office of State Budget and Management
Perry Newson


Ethics Commission

Cheri Myers


Secretary of State

Jimmy Miller


Cemetery Commission

Julia Lohman


Sheriffs’ Commission

Bob Potter


Department of Insurance

Walter James


Department of Insurance

Ellie Sprenkel


Department of Insurance

Rose Williams


Department of Insurance

Robbie Brooks

Board of Examiners for Electrical Contractors

Roberta Ouellette

Appraisal Board

Peggy Oliver


Office of State Personnel

Susan Harmuth

Department of Health and Human Services

Lisa Johnson


DHHS/Division of Social Services

Sue Lundberg


Ethics Commission

Chris Hoke


DHHS/Public Health

Sid Harrell


DENR/Environmental Health

Robin Peele


DENR/Environmental Health

Nick Fountain


Board of Examiners for Electrical Contractors

Dedra Alston


DHHS/Division of Child Development
Karen Cochrane-Brown
General Assembly 

Joal Hall Broun

Secretary of State

Ann Wall


Secretary of State

Barbara Geiger

Board of Landscape Architects

Bob Upton


Board of Landscape Architects

Delores Joyner

Office of State Personnel

David McLeod

Department of Agriculture and Consumer Services

David Williams

DENR/Soil and Water Conservation

APPROVAL OF MINUTES

The meeting was called to order at 10:11 a.m. with Ms. Hayman presiding.  She reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the October 18, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

10A NCAC 09 .0604, .0805, .2704 – Child Care Commission.  The Commission approved the rewritten rules submitted by the agency.  Rule .0805 was submitted as a repeal.

10A NCAC 41A .0102 – Commission for Public Health.  This rule was submitted to the Commission to insert text that had been inadvertently removed from the rule when it was before the Commission in October.  The Commission approved the rule.

12 NCAC 07D .0601 – Private Protective Services Board.  No rewritten rule has been submitted and no action was taken.

12 NCAC 09A .0206 – Criminal Justice Education and Training Standards Commission.  The Commission approved the rewritten rule submitted by the agency.

12 NCAC 09B .0303 – Criminal Justice Education and Training Standards Commission.  This rule was submitted to the Commission to insert text that had been inadvertently removed from the rule when it was before the Commission in October.  The Commission approved the rule.

15A NCAC 03O .0503 – Marine Fisheries Commission.  The Commission approved the rewritten rule submitted by the agency.

15A NCAC 07J .0701, .0703 – Coastal Resources Commission.  No rewritten rules have been submitted and no action was taken.
18 NCAC 13 .0402, .0406, .0801 – Secretary of State.  The rewritten rules for .0402 and .0406 were approved by the Commission.  Rule .0801 is being returned to the agency at the agency's request.
21 NCAC 26 .0207, .0301 – Board of Landscape Architects.  No rewritten rules have been submitted and no action was taken. Mr. DeLuca indicated that the Board is working on these rules and expects to file rules for review next month.
21 NCAC 57A .0201 – Appraisal Board.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 57B .0209 – Appraisal Board.  This rule was submitted to the Commission to insert text that had been inadvertently removed from the rule when it was before the Commission in October.  The Commission approved the rule.

LOG OF FILINGS

Chairman Haymen presided over the review of the log of permanent rules.  
Prior to the review of the Secretary of State’s lobbying rules, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he is a registered lobbyist subject to these rules.  His written explanation is part of the record of the meeting.
Prior to the review of the Secretary of State’s cable franchise rules, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because his law firm represents the City of Wilson, which has had a cable franchise agreement and he was, personally, retained by the City to monitor the legislation that enabled these rules.  His written explanation is part of the record of the meeting.
Prior to the review of the rules from the Private Protective Services Board (PPSB), Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he teaches the Firearms Instructor Training Course for the PPSB that is the subject of rules 07D .0901, .0908, .0909 and .0911.  His written explanation is part of the record of the meeting.
All rules were approved unanimously with the following exceptions:

18 NCAC 12:  Secretary of State, Lobbying Rules – All rules were approved with the exception of rules .0419, .0420, .0534, .0546, .0702, .0704, .0804, .0908, .0909, .1101, .1205, and .1402.  These rules were withdrawn by the agency.
02 NCAC 58 .0104:  Commissioner of Agriculture - The Commission objected to this rule because it is unnecessary.  This rule adds nothing to what is already in G.S. 106-774(c1).
02 NCAC 58 .0105: Commissioner of Agriculture - The Commission objected to this rule based on ambiguity and a lack of statutory authority.  In (g), it is not clear what is meant by "criteria score."  While there does appear to be authority for the agency to adopt rules establishing a scoring system, there is no scoring system set out in the rules, and there is no authority cited to set it outside rulemaking.

02 NCAC 58 .0106: Commissioner of Agriculture - The Commission objected to this rule based on ambiguity.  In (f), it is not clear what is meant by "'back-up' holder."

02 NCAC 58 .0107: Commissioner of Agriculture – The Commission objected to this rule based on ambiguity.  In (a), it is not clear what is meant by “approved budget.”  There are no requirements in the rules that a budget be approved.
12 NCAC 07D .0901, .0908, .0909, .0911:  Private Protective Services Board – The Commission objected to these rules based on lack of statutory authority.  G.S. 74C-13 gives the Private Protective Services Board and the Attorney General authority to adopt these rules.  There is no indication that the Attorney General has had any role in the amendment of these rules, or whether he concurs in the amendments.  There is no authority cited for the Board to amend these rules without the Attorney General's concurrence.
12 NCAC 10B .0103:  Sheriffs' Education and Training Standards Commission - The Commission objected to this rule because of ambiguity.  There are several ambiguities in Item (6) in this Rule.  It is not clear what is meant by “North Carolina Course of Study Graduation Requirements in this state as set forth in G.S. 115C.”  The courses required for graduation from public schools in North Carolina are set by the State Board of Education by rule and not by statute.  It is not clear if the State Board of Education rule is what is meant or something else from the statute.  Nothing in either has the exact title.  As written the rule appears to require students outside of the North Carolina to meet North Carolina graduation requirements, it is not clear that is what is meant.  It is not clear how this rule applies to non-public schools who may have different graduation requirements than the public schools.  The rule appears to say that students who have graduated from such schools are not high school graduates; however, if the schools have more strenuous requirements that have not all been met, such that the school does not consider the student a graduate, the Sheriffs’ Education and Training Standards Commission will still consider them graduates if they have met the public school requirements.  It is not clear that is what is intended.  It is not clear if graduation means satisfying the State Board of Education requirements in effect at the time the student finished high school or at the time seeking certification.  It is also not clear if the Item also requires passing of competency testing required by the State Board of Education of public school students.  Non-public school students take different tests.
15A NCAC 01N .0101, .0102, .0103, .0201, .0202, .0301, .0303, .0401, .0402, .0403, .0502, .0601, .0602, .0603, .0604, .0605, .0606, .0701, .0704, .0801, .0902:  Department of Environment and Natural Resources – The Commission extended the period of review for these rules.  The RRC needs more information and study to determine the necessity for these rules in light of the statutory requirement to negotiate and adhere to the operating agreement between the agency and the U.S. Environmental Protection Agency. There is also the question of whether the agency has the authority to establish these standards outside rulemaking and not have them as part of the N.C. Administrative Code.  The RRC would like to conduct this additional study in consultation with either the Department’s general counsel or its attorneys from the Attorney General’s office.  While the RRC and the agency are pursuing this study the agency should also address concerns the Commission has about ambiguous language in two rules. In 01N .0502 it is unclear what constitutes “greatest financial need” in (b) line 11 or how that is determined, especially since the rule which currently is used to determine “greatest financial need” is proposed to be repealed. It is also unclear in (c) of that same rule what is the status of the “ineligible segments” that do not receive a priority rating.
15A NCAC 06I .0103:  Soil and Water Conservation Commission - The Commission objected to this rule because of ambiguity.  In (c) and (d), it is not clear how the division will determine how many points to assign to each district for each parameter.  In (d), it is not clear what is meant by “matching funds…shall be approved.”  This may just mean that the Commission is satisfied that the matching funds are available, but that is not clear.  In (d)(4)(B) and (C), it is not clear what is meant by “normalized to 1 to 100 scale.”
TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.  The rule was approved with Dan McLawhorn, John Lewis, Jerry Crisp and Mary Shuping voting for approval and Jim Funderburk and Keith Gregory in opposition.
COMMISSION PROCEDURES AND OTHER BUSINESS

The chairman reported that at the rules committee meeting it was decided that the Commission would go through the normal rulemaking process.  The rules committee will meet again at 9:00 a.m. prior to the regularly scheduled meeting on December 13, 2007.
The meeting adjourned at 11:56 a.m.

The next scheduled meeting of the Commission is Thursday, December 13, 2007 at 10:00 a.m.
Respectfully Submitted,

Dana Vojtko
Publications Coordinator
