
RULES REVIEW COMMISSION

September 16, 2010
MINUTES

The Rules Review Commission met on Thursday, September 16, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, Dan McLawhorn, David Twiddy and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Nadine Pfeiffer

DHHS/Division of Health Service Regulation
Donald Chaney

DHHS/Division of Public Health

Karen Waddell

Department of Insurance

Donnie Sides


Office of Emergency Medical Services 

Kimberly Sides

Office of Emergency Medical Services

Pat Wylie


DHHS/Division of Public Health

Bob Martin


DHHS/Division of Public Health

Erin Glendening

DHHS/Division of Health Service Regulation

Etta Maynard


Department of Insurance

Rebecca Shigley

Department of Insurance

Stephen Dirksen

Board of Funeral Service

Chris Hoke


DHHS/Division of Public Health

Terry Bryant


NC Aquariums

Nancy Pate


Department of Environment and Natural Resources

Ted Triebel


Home Inspector Licensure Board
The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  
RULES REVIEW COMMISSION PUBLIC HEARING
Chairman Hayman opened the public hearing for Rule 26 NCAC 05 .0113 (Withdrawal of Objection Letters).  Chairman Hayman called on anyone present who wished to comment on or object to the adoption of this rule as it was noticed in the NC Register.  There were no verbal comments.  The Rules Review Commission received one written comment on this rule.  This comment will become part of the rulemaking record.  The period to receive comments will expire at 5:00 p.m., October 1, 2010.  The Commission may vote on the adoption of 26 NCAC 05 .0113 at its regularly scheduled meeting in October.
APPROVAL OF MINUTES

Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the August 19, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .0331, .1103 – Structural Pest Control Commission.  No rewritten rules have been submitted and no action was taken.
10A NCAC 27E .0301, .0302, .0303, .0304.  These rules were returned to the agency at the agency's request.
Prior to the review of the rules from the Board of Funeral Service, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because Charles McDarris, an attorney in his office represents the board.
21 NCAC 34B .0311 – Board of Funeral Service.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 34D .0203 – Board of Funeral Service.  The Commission approved the rule as submitted with the requested technical changes.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Medical Care Commission

All permanent rules were approved unanimously.
HHS – Division of Health Service Regulation

10A NCAC 14A .0103 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (d), it is not clear what relevance Subparagraphs (1) and (2) have to a determination of whether a rule is valid or as to the applicability to a given state of facts of a statute, rule or order.  If the factors are not relevant there is no authority cited to base a decision on them.
Commission for Public Health
All permanent rules were approved unanimously with the following exceptions:

10A NCAC 41C .0904 - The Commission objected to this rule based on ambiguity.  In (e)(4), it is not clear what is required to be submitted.  There is nothing in Paragraph (f) about qualifications of instructors.
Department of Insurance – Chapter 4 and 6 rules
Prior to the review of the rules from the Department of Insurance, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is a chairman of a bank owned insurance agency.
All permanent rules were approved unanimously with the following exceptions:
11 NCAC 04 .0423 – The Commission objected to this rule based on ambiguity.  In (a), it is not clear what is meant by “when in contact with the public.”  Specifically, it is not clear what circumstances require an agent, etc., to identify himself as required in (1) or conduct himself in a particular manner as required in (3).  In (a)(3), it is not clear what is meant by “honorable dealings.”
11 NCAC 06A .0812 – The Commission objected to this rule based on ambiguity.  In (b)(1), it is not clear what is meant by “pattern of irregularities.”
The Commission granted the Board’s Request for Waiver of Rule 26 NCAC 05 .0108(a) and approved re-written rules 11 NCAC 04 .0423 and 11 NCAC 06A .0812.
Home Inspector Licensure Board

All permanent rules were approved unanimously.

Department of Insurance – Chapter 13 rules
Prior to the review of the rules from the Department of Insurance, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is a chairman of a bank owned Insurance Agency.

All permanent rules were approved unanimously with the following exceptions:

11 NCAC 13 .0527 was returned to the agency at the agency's request.

11 NCAC 13 .0528 – The Commission objected to this rule based on lack of statutory authority and ambiguity.  There is no authority cited for the provision in (b)(9) to require the Commissioner to summarily suspend or terminate a provider’s certification. If that is not the intent of the rule, then the rule is not clear.
Private Protective Services Board

Prior to the review of the rules from the Private Protective Services Board, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because Charles McDarris, an attorney in his office represents the board.

All permanent rules were approved unanimously.

Department of Environment and Natural Resources
15A NCAC 28 .0502 – The Commission objected to this rule based on ambiguity.  In the rule as originally submitted it is not clear what type of insurance is required. In a proposed revision of the rule it is not clear what the insurance requirements are.
Terry Bryant from the agency addressed questions from the Commission.
Board of Pharmacy

21 NCAC 46 .1204 was approved unanimously.
Department of Labor
13 NCAC 07F .0901 was approved unanimously contingent on receiving a technical change.  The change was subsequently received.
Office of Administrative Hearings

Commissioner Gray served as staff for review of the rules from the Office of Administrative Hearings; therefore he did not participate in any discussion or vote concerning these rules.
All permanent rules were approved with the exceptions as set out below:
The first motion for these rules, which was to object to Rule .0103 on the basis of lack of statutory authority and to approve the remaining rules, failed.  Commissioners Crisp, Funderburk, and Twiddy voted in favor of the motion. Commissioners Hayman, Horton, McLawhorn, and Walker voted against the motion.  

The second motion for these rules, which was to approve all, passed.  Commissioners Hayman, Horton, McLawhorn, and Walker voted in favor of the motion.  Commissioners Crisp, Funderburk and Twiddy voted against the motion.

TEMPORARY RULES

No temporary rules were filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
The meeting adjourned at 10:14 a.m.
The next scheduled meeting of the Commission is Thursday, October 21 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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