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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd
Raleigh, NC 27609-6285



October 16, 2008
Jean H. Stanley
Board of Nursing
P. O. Box 2129
Raleigh, NC 27602
Re: 21 NCAC 36 .0201, .0203 

Dear Ms. Stanley:

At its October 16, 2008 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10. 
The Commission objected to Rule .0201 based on lack of statutory authority and ambiguity.  In (d) it is unclear what standards the board shall use to determine a number of factors.  1.) It is unclear what standards the board shall use to determine whether to require a license renewal applicant to “demonstrate evidence of behavior competent to practice nursing.” The standard used, “for just cause,” is so broad as to be meaningless and lacks the precision to satisfy the Administrative Procedure Act’s requirement that a rule be clear and unambiguous.  2.) It is unclear what would constitute the type or sufficiency of evidence “to demonstrate” the required competent behavior. This is a less serious problem than the preceding one.  3.) It is unclear what type of behavior is included in this standard. G.S. 90-171.29, “Qualifications of applicants for examination,” does not refer to “behavior” but rather refers to someone who is “mentally and physically competent to practice nursing.” This could possibly be corrected by a technical change from “behavior competent” to “mental and physical competency” to conform to the statutory language.  There is no authority to set these standards outside rulemaking to the extent that any of these standards are set outside rulemaking

The Commission objected to Rule .0203 based on ambiguity.  In (b)(3) line 22 it is unclear what constitutes “recent.”  It is also unclear under what circumstances the board might deem it necessary to require the recent photo. There is no authority to set those standards outside rulemaking.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel
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