RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. BOARD OF NURSING
RULE CITATION:
21 NCAC 36 .0201
RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

In (d) it is unclear what standards the board shall use to determine a number of factors.

1.) It is unclear what standards the board shall use to determine whether to require a license renewal applicant to “demonstrate evidence of behavior competent to practice nursing.” The standard used, “for just cause,” is so broad as to be meaningless and lacks the precision to satisfy the Administrative Procedure Act’s requirement that a rule be clear and unambiguous..
2.) It is unclear what would constitute the type or sufficiency of evidence “to demonstrate” the required competent behavior. This is a less serious problem than the preceding one.

3.) It is unclear what type of behavior is included in this standard. G.S. 90-171.29, “Qualifications of applicants for examination,” does not refer to “behavior” but rather refers to someone who is “mentally and physically competent to practice nursing.” This could possibly be corrected by a technical change from “behavior competent” to “mental and physical competency” to conform to the statutory language.
There is no authority to set these standards outside rulemaking to the extent that any of these standards are set outside rulemaking
§ 90‑171.29.  Qualifications of applicants for examination.

In order to be eligible for licensure by examination, the applicant shall make a written application to the Board on forms furnished by the Board and shall submit to the Board an application fee and written evidence, verified by oath, sufficient to satisfy the Board that the applicant has graduated from a course of study approved by the Board and is mentally and physically competent to practice nursing.
(1947, c. 1091, s. 1; 1953, c. 750; c. 1199, ss. 1, 4; 1955, c. 1266, s. 2; 1961, c. 431, s. 2; 1965, c. 578, s. 1; 1973, c. 93, s. 4; 1981, c. 360, s. 1.)
.
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AGENCY:
N.C. BOARD OF NURSING

RULE CITATION:
21 NCAC 36 .0203

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

In (b)(3) line 22 it is unclear what constitutes “recent.”
It is also unclear under what circumstances the board might deem it necessary to require the recent photo. There is no authority to set those standards outside rulemaking.
Joseph J. DeLuca, Jr.

Commission Counsel

