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RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is not clear when certain nursing school faculty members must meet the requirements of (e)(3). It is also unclear whether the agency intends for the rule to apply to faculty members hired after July 1, 2006 and before the effective date of these amendments.

Paragraphs (e)(3) and (4) became effective July 1, 2006. As they are currently written, it is my opinion (e)(4), the portion of the rule requiring compliance by December 31, 2010, applied to only those members who were faculty on the date the rule became effective. New faculty members would continue to have three years after they were hired to comply with the rule. 
I suspect that the likelihood the rule would be interpreted as I have is the reason they are amending the rule to delete “current” from “current faculty” in (e)(4), line 34.

If I understand the intent of (e)(3) and the proposed amendment to (e)(4) correctly, taken together they mean that all faculty members, even those employed less than three years, must complete the (e)(3) requirements by Dec. 31, 2010. That would also mean that the three years allowance in (e)(3) would not apply to faculty hired after December 31, 2007. All faculty would have to meet the requirements of (e)(3) by December 31, 2010, regardless of date of hire.
But then you have another problem – the rule is having a retroactive effect, at least as to any faculty hired after December 31, 2007 and before this rule becomes effective. It will shorten the three year period those hires had to comply with (e)(3). There is no authority cited to change the rule and apply it to faculty hired before the effective date of this rule.
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