RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. PESTICIDE BOARD
RULE CITATION:
02 NCAC 09L .1002
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear when the record required by (c)(6) must be made.
Sub-paragraph (c) requires the time and date of application as required by (c)(6) to be recorded “within 72 hours after each application” (lines 11 and 12). However Rule 09L .1807(a)(1) lines 7 and 8 appears to require that the same information be recorded “immediately upon completion of the application.”
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RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear who must record the information required by this rule. Paragraph (a) simply states that the “following is required” without specifying who must make the record. There are at least three obvious possibilities: the pilot of the airplane if air application is involved, the person responsible for applying the pesticides, or the owner/operator of the agriculture fields. It is possible that there are other rules within this section that make the person responsible clear, but based on this rule it is not clear.

It is also unclear when the records required in (a)(1) must be made.

Sub-paragraph (a)(1) lines 7 and 8 appears to require that the information concerning the specific time of application be recorded “immediately upon completion of the application.” However Rule 09L .1002 (c)(6) requires the time and date of application to be recorded “within 72 hours after each application.” (Paragraph (c) lines 11 and 12).
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