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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



October 16, 2009
John N. Fountain
State Board of Examiners of Plumbing,
Heating and Fire Sprinkler Contractors

P. O. Box 31627
Raleigh, NC  27612
Re:  21 NCAC 50 .0505
Dear Ms. Pate:

At its October 15, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to this Rule based on lack of statutory authority.  The Board has not cited authority for the provision in (f) lines 32-34 where the Board requires a licensed contractor to take action that would normally be matters for a court to determine, i.e. whether a contractor was negligent, whether the contract was performed according to the terms of the contract, and what the appropriate remedy is for the negligence or breach of contract.  It seems that this is a matter within the general negligence or contract law of the State and is a matter for the General Assembly through the General Statutes to regulate unless the Board can cite specific authority for it to mandate the remedy for either negligence or breach of contract by one of its licensees.
The Board's authority appears to be limited to licensing and disciplining its licensees.  It has not cited authority to order its licensees to perform work normally perceived as contractual work.  In effect the Board sets itself up as replacing the NC General court of Justice.  The Board could specify that such an action constitutes negligence or gross negligence or some other violation of its statutes or rules.
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.
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