RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. SUBSTANCE ABUSE PROFESSIONAL PRACTICE BOARD
RULE CITATION:
21 NCAC 68 .0509
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear what type of “professional relationship” is included within (a). It is unclear whether this is referring to the relationship of counselor and client or whether it is referring to the business relationship and arrangements of a substance abuse counseling practice.
If it goes beyond the substance abuse counseling relationship, it is unlikely the board has that authority.

It is unclear what is meant by “sexual exploitation” in (c). Neither “sexual exploitation” nor “exploitation” is defined in either the statutes or rules. “Sexual activity,” the term previously used and being changed to “exploitation” by this amendment is defined in the board’s rules. “Sexual contact” is a term used in this rule and is a previously defined term.
In (c)(5) line 33 it is unclear what is meant by “sexual intimacies.” Since this is a new term being introduced in this rule it presumably has a meaning that is different from the other terms that have been used: sexual activity, sexual contact, and sexual exploitation.
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RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
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Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear what is meant or required by (b). It is unclear what is meant or required by the obligation to “consider” the financial ability of the client to “meet the financial cost” for the services. It is unclear whether that means the counselor is simply required to be aware of how the costs affect the client or actually base the fee on the client’s ability to pay. Counsel does not believe the board has the authority to require the counselor to set rates based on “ability to meet the financial cost” of the professional services.
Joseph J. DeLuca, Jr.

Commission Counsel

