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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



April 20, 2009
Ms. Joan Troy
Wildlife Resources Commission
1717 Mail Service Center
Raleigh, NC 27699-1701
Re:  15A NCAC 10B .0105
Dear Ms. Troy:

At its April 16, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10. 
The Commission objected to this Rule based on ambiguity and lack of statutory authority. In (b)(1)(B) lines 29 and 31 it is unclear what “specific guidelines” the WRC will use to approve or allow the use of unplugged guns. There is no authority cited for the agency to set those “specific guidelines” outside rulemaking and to use those guidelines for approving the use of unplugged guns. The same problem and analysis applies to allowing the use of electronic or recorded animal or bird calls in (b)(1)(C).

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:cac
April 20, 2009

Ms. Joan Troy

Wildlife Resources Commission

1717 Mail Service Center

Raleigh, NC 27699-1701

Re:  15A NCAC 10C .0211, .0216

Dear Ms. Troy:

At its April 16, 2009 meeting the Rules Review Commission objected to the above-captioned rules in accordance with G.S. 150B-21.10.
The Commission objected to Rule .0211 based on ambiguity. It is unclear what the standards are for the exception to the prohibition in the rule, for triploid grass carp, to be stocked.
The Commission objected to Rule .0216 based on ambiguity and lack of statutory authority. There is no authority cited for the provision in (a) allowing the Wildlife Resources Commission (WRC) to exempt the individuals specified in (1) – (3) “from the requirements of the state inland fishing license” (line 6).
If that is not the intent or purpose of the rule, it is unclear.
If the actual intent of the rule is to exempt certain people from licensure requirements set by statute – and that appears to be what the language of the rule allows – then the rule would be outside the agency’s authority. 
It appears that this exemption in (a) is – or at least was prior to the current proposed amendment – meant to apply only to the “event” mentioned in (b) (line 20) and under the conditions set out in (b)(1) and (2). If that is the case then the rule is within their authority (although not clear). However the language and structure of the rule are open to the interpretation that the WRC claims the authority to exempt, and in fact by this rule does exempt, any individuals it designates from the requirements of the general statutes to possess a fishing license. There is no authority cited for the WRC to exempt individuals from the statutory licensure requirement.
It does not appear that there is any authority to allow such an exemption for either (1) “individuals with … limitations” or (2) “military appreciation events.” The authorizing statute, G.S. 113-276.1(n), allows the exemption for any event that “is consistent with the conservation objectives of the [WRC].” It does not provide any other event purpose, or authorize the agency to set such purposes, for which the exemption may be allowed. A “military appreciation event” does not appear to have any immediate connection with “conservation activities.”
What also makes it seem as if the WRC is attempting to exempt those persons from the fishing license requirements entirely is that it is unnecessary to mention them in relation to their attendance at an exempt event. According to the statute allowing an exemption for certain events, it seems that anyone participating in the event would be exempt, not just persons singled out by the agency. There is no authority cited to single out only individual classes of persons who could be exempt if the event itself is an authorized exemption. All those attending the event should be exempt.
Even if they possess the authority to do so, both as to the purpose for the events or the classes of persons subject to the exemption, or they rewrite the rule to more accurately reflect their actual authority, in (a)(1) line 11 it is unclear what constitutes a physical or mental “limitation.”

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:cac

April 20, 2009

Ms. Joan Troy

Wildlife Resources Commission

1717 Mail Service Center

Raleigh, NC 27699-1701

Re:  15A NCAC 10H .0102

Dear Ms. Troy:

At its April 16, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10. 
The Commission objected to this Rule based on ambiguity and lack of statutory authority. It is unclear what the “wording” and “sign size” for the signs required by (b) of this rule must be since they are not specified in this rule. To the extent that the wording and size are determined outside the rule and subject to change by the WRC without going through rulemaking, there is no authority for this provision. Such requirements must be set by rulemaking.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission’s action, please let me know.
Sincerely,

Joseph J. DeLuca, Jr.


Commission Counsel

JJD:cac
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