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PRACTICE BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS:  AN OVERVIEW

The Office of Administrative Hearings (OAH) is an independent, quasi-judicial agency which was established by the General Assembly in 1985 to provide a source of independent Administrative Law Judges (ALJ) to preside in State administrative law proceedings.  The enabling legislation is found in G.S. 7A-750 et seq. and references Article III, Section 11, and Article IV, Section 3, of the North Carolina Constitution as authority for the establishment of the office.  With the enactment of amendments to G.S. 7A-750 in the1999-2000 Session, the General Assembly expanded the OAH Statement of Purpose:  “[T]o ensure that administrative decisions are made in a fair and impartial manner to protect the due process rights of citizens who challenge administrative action.”  Following the constitutional precept of separation of powers, OAH was created to ensure that the legislative, executive, and judicial functions were not combined in the same administrative process.  As a consequence of this policy, North Carolina operates under what is referred to as the “central panel” system of administrative adjudication.  Simply stated, this means that the Administrative Law Judges are employed independently of the agency that investigates and prefers charges against the regulated parties.  As a result, there is no perception of a conflict or interference from the agency, which is a party to the contested case hearing.

North Carolina became the thirteenth jurisdiction to adopt a central panel system (1985).  The other central panel jurisdictions are:  Alabama, Arizona, California, City of Chicago, Colorado, Florida, Georgia, Hawaii, Iowa, Kansas, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Jersey, City of New York, North Dakota, South Carolina, South Dakota, Tennessee, Texas, Washington, Wisconsin, and Wyoming.  The federal government has been studying the merits of the central panel system for U.S. Government Agencies. The United States Senate enacted legislation authorizing such a system but the measure failed in the House of Representatives.

Besides administrative hearings, there are two other major functions found in the Office of Administrative Hearings.  The first function involves the procedures that govern rulemaking in North Carolina.  Article 2A of the Administrative Procedure Act (APA) (Chapter 150B) provides for a uniform procedure for the adoption of rules, both permanent and temporary, authorizes OAH to publish the North Carolina Register (Register) and the North Carolina Administrative Code (Code), and to review temporary rules.  Except for minor exemptions found in G.S. 150B-1(d), all State agencies are required to follow this uniform procedure for conducting public rulemaking hearings, for adopting proposed rules, and for filing the adopted rules for codification.  The public is notified of agency rulemaking hearings through a notice published in the Register.  This notice provides a means for interested parties to be present and debate the merits of a proposed rule before adoption by the agency. 
The other major function found in the Office of Administrative Hearings is created under the recently amended and reauthorized provisions of G.S. 7A-759 wherein the Office of Administrative Hearings is designated as a 706 deferral agency of the Equal Employment Opportunity Commission (EEOC).  The Civil Rights Division of OAH is charged with the investigation of alleged acts of discrimination and other related unlawful employment practices for charges filed by State and local government employees covered under the State Personnel Act (Chapter 126).  The Director of this Division is also assigned the duty to confer, conciliate, or resolve the civil rights charges filed with OAH.  In the event that these informal procedures do not produce a settlement for meritorious charges, OAH’s Administrative Law Judges are empowered to grant full relief through a contested case hearing process and to monitor compliance with the final decision.  In addition to the EEOC deferral investigations, the General Assembly also granted to the Civil Rights Division the investigative responsibilities for claims of political discrimination in hiring under G.S. 126-14.4.  After investigation and determination of probable cause by the Civil Rights Division, a State employee may file a contested case in the Hearings Division of OAH.  This statute also authorized a cause of action under the State Personnel Act for political discrimination in employment and workplace harassment grievances.

The OAH’s central panel adjudicatory functions are found in Article 3 of the APA. OAH also has concurrent jurisdiction with certain autonomous agencies, primarily professional and occupational licensing boards, under the parallel adjudicatory procedures set out in Article 3A.  In contrast to the concurrent jurisdiction in Article 3A, Article 3 confers in OAH the exclusive jurisdiction over contested case hearings involving most of North Carolina’s State agencies.  The broadest range of cases arise out of public employment, alcoholic beverage control, environmental permitting and penalties, child day care and nursing homes, hospital certificate of need, competitive bidding procedures, and special education.  Prior to the commencement of a contested case under Article 3, the party and the agency are required to engage in settlement negotiations.  G.S. 150B-22 specifically makes it the State’s public policy to mandate informal steps of dispute resolution.  The parties are required to attempt to settle their differences prior to commencing a contested case in the Office of Administrative Hearings.  However, if the dispute is not settled, an aggrieved party may file a petition for a contested case with the Clerk’s Office in the Office of Administrative Hearings (located at 1711 New Hope Church Road, Raleigh, North Carolina).  However, even after the contested case petition is filed, Alternative Dispute Resolution (ADR) techniques continue in the OAH contested case process.  OAH’s mediation authority (G.S. 150B-23.1) and mediation rules (26 NCAC 03.0200) were drafted to implement a system similar to what is found in the General Court of Justice where the parties select the mediator.  In addition to mediation, OAH also utilizes ALJ settlement conferences.  Either party may request the appointment of an Administrative Law Judge (someone other than the presiding ALJ) to assist the parties with settlement negotiations (26 NCAC 03.0107).  Since the settlement ALJ has likely tried similar cases, he or she will be able to offer a neutral assessment of the parties’ contested case.  Most of OAH’s judges are trained mediators.  OAH is committed to ADR, whether through mediation or settlement conferences.

Under the provisions of G.S. 150B-23(f), the contested case Petition must be filed in OAH within 60 days of the date that the agency sends a letter or notice to the regulated party of the agency’s adverse action.  This letter or notice must also inform the parties of the right, procedure and time limit in which to file a contested case petition with the Office of Administrative Hearings.  This letter from the agency is usually very clear as to the action that must be taken. While the general time limit is 60 days, several agency statutes provide for shorter time periods of 30 days or less.  For example, personnel disciplinary contested cases must be filed in OAH within 30 days of the conclusion of the grievance procedure pursuant to G.S. 126-35(a) and G.S. 126-38.

To file a contested case action (which literally means an administrative action to contest the adverse agency decision), a petition must be filed in the Office of Administrative Hearings.  Petition forms are available from the OAH Clerk’s Office and are a “fill in the blank” type form.  Attorneys often prepare their own petitions much the same as a civil complaint.  The petition need not be verified, but either the party or a legal representative must sign it.   At a minimum, the petition should allege that the agency has deprived the aggrieved person of property; ordered the person to pay a fine or a penalty; prejudiced substantially the person’s rights and/or the agency has exceeded its authority or jurisdiction; acted erroneously; failed to use proper procedure; acted arbitrarily or capriciously; or failed to act as required by law or rule.

Generally, any “person aggrieved” as defined in G.S. 150B-2(6) may file a contested case petition.  For each administrative cause of action, attorneys should always check the organic or originating statutes to identify specific restrictions on contesting a particular agency’s administrative decision.  For example, the State Personnel Act specifically itemizes personnel causes of actions in G.S. 126-34.1.  Since these time limitations are so short, OAH has promulgated fax rules which permit filing petitions by facsimile transmissions.  However, OAH also requires that the originals (with original signatures) must be filed within seven (7) business days of the receipt of the faxed pleadings (26 NCAC 03.0101(4)).  This is an increase from the former rule allowing only five days for the filing of the hard copy.
A significant recent change in filing procedures at OAH is the advent of electronic filing.  Since April 2004, OAH has allowed electronic filing of pleadings, motions, and all other papers that are required to be filed in a contested case (26 NCAC 03.0101(c)). The document to be filed must be in either Word or PDF format.  The filing may be made by sending the document as an attachment to an email to oah.clerks@oah.nc.gov.   Please note that the availability of electronic filing (like fax filing) does not extend the deadline for filing.  To be deemed filed on a given day, the document must reach OAH by 5:00 p.m., whether it is faxed, e-mailed, or hand delivered.  As with faxed filings, the original signed document and one copy must be received within seven business days of the electronic filing for the electronic transmission to be deemed a “filing.”
After the petition for the contested case is filed, the new case is assigned to a geographic region based upon the county of the case’s origination.  For this purpose, the State is divided into eight geographical regions.  There is a docket week in each region every month, and new cases are assigned to the docket week in the appropriate region that is approximately 120 days after the filing of the new case.  Each judge rotates through the eight regions, month by month.  Therefore, the assignment of any given case to a judge is based upon the co-incidence of  the new case’s geographic region, the month in which it is to be heard in that region, and the judge who happens to be assigned to hear cases in that region that month.  Most of the contested cases will be heard in a major city within the region such as Asheville, Charlotte, High Point, Raleigh, Fayetteville, Wilmington, New Bern or Elizabeth City.  However, the Petitioner generally has the statutory right to have his case heard in the county in which he resides.

After filing and service of the Petition on the Respondent State agency, OAH officially notifies all parties of the existence of a contested case through a document entitled, “Notice of Contested Case and Assignment.” The Administrative Law Judge assigned to the case is also identified.  At the same time, in almost all contested cases, the presiding Judge will issue an “Order for Prehearing Statements.”  The Prehearing Statement requires the parties to set out their position as to:  (1) the nature of the proceedings and the issues involved; (2) a brief statement of the facts and reasons supporting the party’s position on each matter in dispute; (3) a list of proposed witnesses with a brief description of their proposed testimony; (4) a description of what discovery, if any, the party will seek to conduct; (5) any special requests as to venue; (6) the estimated length of the hearing; (7) the name, address, and telephone number of the party or the party’s attorney; (8) and any other special matter which needs to be pleaded (26 NCAC 03.0104).  At the same time the Notice of Contested Case and Assignment and the Order for Prehearing Statements are issued, a preliminary “Scheduling Order” is sent to the parties.  This initial Scheduling Order will set the week of the hearing, the location of the hearing, and preliminary discovery deadlines.

The Office of Administrative Hearings has adopted the Rules of Civil Procedure and the General Rules of Practice for Superior and District Court.  Because these Rules are written for civil practice, they do not fit every incidence of administrative practice.  However, G.S. 150B-33(b)(3a) specifically requires adherence to the Rules of Civil Procedure for prehearing motions.  The Rules of Civil Procedure also govern prehearing discovery.  It is the policy of OAH that the parties are obligated to exhaust all informal opportunities to obtain discoverable materials before utilizing the Rules of Civil Procedure.  However, if this is not possible, then the Administrative Law Judge has the authority to settle discovery disputes between the parties prior to the hearing (G.S. 150B-33(b)(3)).  The Administrative Law Judge also has the authority under G.S. 150B-33(10) to impose sanctions; however, this is a remedy that is seldom needed in the discovery process.

The complexity of some of the contested cases filed in OAH has necessitated the promulgation of rules for expedited hearings procedures. Recently, some special education, certificate of need, and environmental contested cases have been in litigation for over a month.  In response to this growing complexity and the length of these cases, OAH has adopted rules to provide for procedures to shorten these hearings (26 NCAC 03.0301-.0304, "Expedited Procedures For Complex Contested Cases").  The parties must agree to "opt in" to these procedures by consent.  The consent is given by making a request to the presiding Administrative Law Judge.  The rules call for a prehearing scheduling order with limited time lines for discovery and motions.  The hearing must begin within 90 days of filing and last no longer than 5 days.  The Administrative Law Judge is required to issue a decision within 30 days after the hearing and OAH must prepare the official record within 15 days of the decision.  These rules were promulgated for the convenience of the litigants and do not take effect without the consent of the parties. 

Prior to the hearing, there are often prehearing motions that must be heard and decided.  Under the OAH hearings rules (26 NCAC 03.0115), motions are required to be in writing and served upon all parties not less than ten days before the hearing.  The non-moving party is given an opportunity to file a response in writing.  A hearing may be requested on the motion, and as a practical matter, is often requested.  However, an Administrative Law Judge may decide the motion without oral argument.  Certain prehearing orders by Administrative Law Judges will result in final decisions.  These orders are appealable directly to Superior Court instead of the agency.  A list of these final prehearing decisions is found in G.S. 150B-36(c)(1-4).  The decisions rendered on  motions for summary judgment and judgment on the pleadings are now decided under a newly enacted procedure in G.S. 150B-36(d), but are still referred to the agency for final agency decision review.  After this review, the agency may adopt the decision of the Administrative Law Judge. If it modifies or rejects  this decision, the agency may remand the contested case to OAH, but the party aggrieved by this agency decision may seek immediate de novo judicial review in Superior Court under the newly enacted provision for judicial review in Article 4 of the APA.  

The Administrative Law Judge presides over the evidentiary hearing.  Hearings are conducted as adversarial proceedings and are much like bench trials in other courts.  The party with the burden of proof must establish the facts by a preponderance of the evidence, the same as in civil trials.  The North Carolina Rules of Evidence apply; however, they are slightly modified by the provisions of G.S. 150B-29 and OAH’s rule 22 (26 NCAC 03.0122).  For example, when evidence is not reasonably available under the Rules of Evidence to show relevant facts, then the most reliable and substantial evidence available shall be admitted.  It is not necessary for parties or their attorneys to object to the admissibility of evidence at the hearing in order to later object to its consideration by the Administrative Law Judge in making a decision, by the agency in making a final decision, or by the court on judicial review.  Also, on the Administrative Law Judge’s own motion, the ALJ may exclude evidence that is inadmissible in the absence of an objection.  This last provision was provided to assist pro se parties when evidence was offered which was clearly objectionable or incompetent and where the grounds to make an objection were presumably unknown to the party.  Although the party could later object to the consideration of this evidence, the effect may have caused irreversible damage once it is admitted into the record.  

Under the newly enacted provisions of G.S. 150B-34(a), the Administrative Law Judge must weigh conflicting evidence, giving due regard to “the demonstrated knowledge and expertise of the agency with respect to facts and inferences within the specialized knowledge of the agency.”  Since the inception of Article 3A in 1985, the provisions of G.S. 150B-30 have established an avenue for the Administrative Law Judge to take official notice of facts within the specialized knowledge of the agency.  The noticed facts must be stated and made known to the parties on the record and are thereafter established in the record.  With the “due regard” standard now accorded to agency expertise, the Administrative Law Judge may see other evidentiary avenues for establishing agency expertise such as expert-witness testimony addressing agency expertise and, perhaps, increased agency rulemaking which codifies the agency’s specialized knowledge.

At the conclusion of the hearing, often the Administrative Law Judge will request that the parties file proposed decisions for the ALJ’s consideration (and, occasionally, additional argument on legal issues).  The Office of Administrative Hearings has adopted as its goal that the decision of the Administrative Law Judge should be issued within six months of the filing of the petition.  This goal is another effort to eliminate the inherent delay in the administrative process created by a protracted hearing and review process prior to cases reaching the Superior Court.  Every decision of the Administrative Law must be dispositive of all the legal issues of the case and be reflective of the evidence as contained in the record.  The ALJ’s decision will contain findings of fact and conclusions of law.  The ALJ decision must be issued no later than 45 days after the close of the contested case hearing (or receipt of the proposals for decision).  This is required by hearings rule 26 NCAC 03.0127. 

The decision of the Administrative Law Judge is provided to the agency along with the official record.  The contents of the official record are set out in G.S. 150B-37.  The agency must make its final decision within 60 days (formerly 90 days) of receipt of the official record.  This time period may be extended, for good cause shown, for an additional 60 days.  Each ALJ decision is initially reviewed by the agency making the final decision, but there is no new evidentiary hearing and the review is made on the basis of the official record.  G.S. 150B-36(b)(3) now requires the agency to adopt the decision of the Administrative Law Judge “unless the agency demonstrates that the decision of the Administrative Law Judge is clearly contrary to the preponderance of the admissible evidence in the record.”  If an ALJ’s findings of fact are not adopted in the final decision, the agency decision-maker must state specifically why the ALJ’s finding is clearly contrary to the preponderance of the evidence before substituting a new finding.  In its review, the agency must give “due regard” to the ALJ’s credibility findings.  Any finding of fact not specifically rejected by the final decision-maker is deemed accepted on judicial review.  

After the final decision is issued, any aggrieved person may appeal this decision for review in the Superior Court.  The standard for review in Superior Court is found in G.S. 150B-51 of Article 4.  Further appeals are permitted to the North Carolina Court of Appeals and Supreme Court, as any other civil case, under the applicable Rules of Appellate Procedure and the provision of G.S. 150B-52.  All appellate deference is now given to the Superior Court Judge’s decision.  The Superior Court is no longer bound to defer to the final agency decision, as the Superior Court has been granted the authority to make a de novo review of the administrative record and write its own decision in incidences where the final decision-maker did not adopt the ALJ decision.  The Superior Court Judge is not required to defer to either of the prior decisions under this circumstance.  This is a substantial change in the law governing judicial review of contested cases.  

The employees of OAH are always available to assist parties with contested case procedures.  Procedures in the APA are intended to reflect the practices that lawyers experience in other tribunals so that citizens will not have to employ administrative law specialists in order to secure competent representation in the Office of Administrative Hearings.  OAH is committed to making the APA process as “user friendly” as possible and welcomes all comments in its efforts to improve its service to the public.
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