rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14F .0104
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

There is no authority cited for paragraph (c).  The cited statute has been repealed.  G.S. 88B-4(a)(9) seems to be authority for paragraphs (a) and (b), but paragraph (c) does not seem to deal with sanitary management or physical requirements.
It is also not clear what is meant by "any practice."  For instance, would this paragraph prohibit someone from shining shoes or playing a guitar for tips in a shop?
Robert A. Bryan, Jr.

Commission Counsel
§ 88B‑4.  Powers and duties of the Board.
(a)        The Board shall have the following powers and duties:
(1)        To administer and interpret this Chapter.
(2)        To adopt, amend, and repeal rules to carry out the provisions of this Chapter.
(3)        To examine and determine the qualifications and fitness of applicants for licensure under this Chapter.
(4)        To issue, renew, deny, restrict, suspend, or revoke licenses.
(5)        To conduct investigations of alleged violations of this Chapter or the Board's rules.
(6)        To collect fees required by G.S. 88B‑20 and any other monies permitted by law to be paid to the Board.
(7)        To approve new cosmetic art schools.
(7a)      To adopt rules for cosmetic art schools.
(8)        To inspect cosmetic art schools and shops.
(9)        To adopt rules for the sanitary management and physical requirements of cosmetic art shops and cosmetic art schools.
(10)      To establish a curriculum for each course of study required for the issuance of a license issued under this Chapter.
(11)      To employ an executive director and any additional professional, clerical, or special personnel necessary to carry out the provisions of this Chapter, and to purchase or rent necessary office space, equipment, and supplies.
(12)      To adopt a seal.
(13)      To carry out any other actions authorized by this Chapter.
(b)        A member of the Board shall have the authority to inspect cosmetic art shops and cosmetic art schools at any reasonable hour to determine compliance with the provisions of this Chapter if the inspection is made: (i) at the request of the Board, or with the approval of the chair or the executive director as the result of a complaint made to the Board or a problem reported by an inspector, or (ii) at the request of an inspector who deems it necessary to request the assistance of a Board member and who has the prior approval of the chair or executive director to do so. A Board member who makes an inspection pursuant to this subsection shall file a report with the Board before requesting reimbursement for expenses.
(c)        The Board shall keep a record of its proceedings relating to the issuance, renewal, denial, restriction, suspension, and revocation of licenses. This record shall also contain each licensee's name, business and home addresses, license number, and the date the license was issued. (1933, c. 179, ss. 1, 14, 15, 17, 23, 29; 1935, c. 54, ss. 3‑5; 1941, c. 234, s. 2; 1943, c. 354, ss. 1, 2; 1957, c. 1184, ss. 1, 2; 1969, c. 844, s. 5; 1971, c. 355, ss. 1‑3; c. 616, ss. 1‑3; 1973, c. 476, s. 128; c. 1360, ss. 2‑4; c. 1481, ss. 1, 2; 1975, c. 7, s. 1; c. 857, ss. 1, 3‑5, 9; 1977, cc. 155, 472; 1981, c. 614, s. 1; c. 615, ss. 1, 2, 11, 14; c. 884, s. 7; 1983, c. 913, s. 9; 1983 (Reg. Sess., 1984), c. 990; 1985, c. 125; 1985 (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess., 1988), c. 965; 1989, c. 650, ss. 2, 3; 1989 (Reg. Sess., 1990), c. 1013, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 20; 1993, c. 22, s. 2; c. 54, s. 1; 1995, c. 541, s. 2; 1995 (Reg. Sess., 1996), c. 605, ss. 15, 16; 1998‑230, s. 2; 1999‑348, s. 1.)
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14G .0103
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority


Unclear or ambiguous




Unnecessary



X
Failure to comply with the APA



Extend the period of review

COMMENT:

The Submission for Permanent Rule form for this rule says the rule was adopted by the agency on January 12, 2010.  The rule was published in the Register on December 15, 2009.  The agency therefore only accepted comments for 28 days rather than the required 60.
Robert A. Bryan, Jr.

Commission Counsel
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14N .0110

RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

There is no authority cited to require a natural hair care teacher to take and pass an examination.  While G.S. 88B-11 requires an examination for other teachers, Subsection (e) specifically does not require an examination for natural hair care teachers.
Robert A. Bryan, Jr.

Commission Counsel
§ 88B‑11.  Qualifications for licensing teachers.
(a)        Applicants for any teacher's license issued by the Board shall meet all of the following requirements:
(1)        Possession of a high school diploma or a high school graduation equivalency certificate.
(2)        Payment of the fees required by G.S. 88B‑20.
(b)        The Board shall issue a license to practice as a cosmetology teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist license issued by the Board.
(2)        Submits proof of either practice of cosmetic art in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to five years of full‑time work immediately prior to application or successful completion of at least 800 hours of a cosmetology teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for cosmetology teachers conducted by the Board.
(c)        The Board shall issue a license to practice as an esthetician teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist or an esthetician license issued by the Board.
(2)        Submits proof of either practice as an esthetician in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to three years of full‑time work immediately prior to application or successful completion of at least 650 hours of an esthetician teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for esthetician teachers conducted by the Board.
(d)        The Board shall issue a license to practice as a manicurist teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist or manicurist license issued by the Board.
(2)        Submits proof of either practice as a manicurist in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to two years of full‑time work immediately prior to application or successful completion of at least 320 hours of a manicurist teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for manicurist teachers conducted by the Board.
(e)        (Effective July 1, 2010) The Board shall issue a license to practice as a natural hair care teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a natural hair care license issued by the Board.
(2)        Submits proof of either practice as a natural hair care specialist in a cosmetic art shop or any Board‑approved employment capacity in the cosmetic art industry for a period equivalent to two years of full‑time work immediately prior to application or successful completion of at least 320 hours of a natural hair care teacher curriculum in an approved cosmetic art school.  (1998‑230, s. 2; 2006‑212, s. 5; 2009‑521, s. 3.)
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14N .0113
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



X
Failure to comply with the APA



Extend the period of review

COMMENT:

The Submission for Permanent Rule form for this rule says the rule was adopted by the agency on January 11, 2010.  The rule was published in the Register on December 15, 2009.  The agency therefore only accepted comments for 27 days rather than the required 60.
Because there is no authority to give examinations to natural hair care teachers, there is no authority for (a)(5)(D) requiring extra study for those who fail the examination three times.
As written there is no authority for paragraph (b) because it requires all teacher candidates to attend a teacher training program.  G.S. 88B-11 does not require a training program for those with adequate work experience.

Robert A. Bryan, Jr.

Commission Counsel
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14N .0115
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

As written, the rule seems to require that all teachers have work experience.  G.S. 88B-11 also allows a teacher to be licensed based on completion of a cosmetology, esthetician, or manicurist teacher curriculum.  There is no authority to require those candidates to have work experience.
There is no authority to require natural hair care teachers to take an exam.
Robert A. Bryan, Jr.

Commission Counsel
§ 88B‑11.  Qualifications for licensing teachers.
(a)        Applicants for any teacher's license issued by the Board shall meet all of the following requirements:
(1)        Possession of a high school diploma or a high school graduation equivalency certificate.
(2)        Payment of the fees required by G.S. 88B‑20.
(b)        The Board shall issue a license to practice as a cosmetology teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist license issued by the Board.
(2)        Submits proof of either practice of cosmetic art in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to five years of full‑time work immediately prior to application or successful completion of at least 800 hours of a cosmetology teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for cosmetology teachers conducted by the Board.
(c)        The Board shall issue a license to practice as an esthetician teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist or an esthetician license issued by the Board.
(2)        Submits proof of either practice as an esthetician in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to three years of full‑time work immediately prior to application or successful completion of at least 650 hours of an esthetician teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for esthetician teachers conducted by the Board.
(d)        The Board shall issue a license to practice as a manicurist teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a cosmetologist or manicurist license issued by the Board.
(2)        Submits proof of either practice as a manicurist in a cosmetic art shop, or any Board‑approved employment capacity in the cosmetic arts industry, for a period equivalent to two years of full‑time work immediately prior to application or successful completion of at least 320 hours of a manicurist teacher curriculum in an approved cosmetic art school.
(3)        Passes an examination for manicurist teachers conducted by the Board.
(e)        (Effective July 1, 2010) The Board shall issue a license to practice as a natural hair care teacher to any individual who meets the requirements of subsection (a) of this section and who meets all of the following:
(1)        Holds in good standing a natural hair care license issued by the Board.
(2)        Submits proof of either practice as a natural hair care specialist in a cosmetic art shop or any Board‑approved employment capacity in the cosmetic art industry for a period equivalent to two years of full‑time work immediately prior to application or successful completion of at least 320 hours of a natural hair care teacher curriculum in an approved cosmetic art school.  (1998‑230, s. 2; 2006‑212, s. 5; 2009‑521, s. 3.)
rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
BOARD OF COSMETIC ART EXAMINERS
RULE CITATION:
21 NCAC 14P .0111
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review

COMMENT:

Paragraph (a) refers to Subchapter 14S.  There is no Subchapter 14S in Chapter 14.  It is not clear to what the rule is referring.
Robert A. Bryan, Jr.

Commission Counsel
