RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. ENVIRONMENTAL MANAGEMENT COMMISSION
RULE CITATION:
15A NCAC 02B .0250
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

The standards to be used by the Director in (c) page 10 to approve the stream maps developed by local governments are unclear. There is no authority to set the approval standards outside rulemaking. If the standards are contained within this rule or other rules in this section, that is unclear as well.
It is beyond the agency’s authority to order a local government to issue a specific final decision, i.e. either granting or denying an application as set out in (14)(a), (b) and (c) page 27. It also seems to be an unnecessary step since the “final” decision has in fact already been made by the EMC.
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Lack of statutory authority

X
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Extend the period of review

COMMENT:

It is unclear where property donated for mitigation purposes must be located.
This rule sets out the mitigation requirements for any type of allowed use requiring mitigation for the damage inflicted within a riparian buffer area, or any variance that requires mitigation. Item (4) of the rule specifies the location of any mitigation be “[a specified distance] from the Cape Fear River … and within the watershed of Lake Randleman …” without qualification for the specific mitigation option selected under (6). Item (6) specifies the three methods or options for mitigation including “(b) donation of real property … [or] (c) restoration or enhancement of a … riparian buffer.”
This would make it appear that all mitigation must be within the geographic limitation set out in Item (4).
Item (9) addresses the mitigation option selected under (6)(c) for enhancing or restoring riparian buffers located elsewhere. It specifies in (9)(b) that the location of the restoration or enhancement must “comply with the requirements in Item (4) of this Rule” even though one would normally interpret this rule to require that location even without emphasizing it in (9)(b).

Item (8) addresses the mitigation option selected under (6)(b) for donating real property rather than enhancing or restoring forested property selected under (6)(c). Item (8)(c)(i) requires a location that is “within an area that is … in the Basinwide Wetlands and Riparian Restoration Plan … or … at a site that is otherwise consistent with the goals outlined in the Basinwide 
Wetlands … Plan.” It is not clear whether such a site would always be within the geographic limitation set out in Item (4). I would assume without knowing more that it could be outside that location especially given the language of the alternative location in (8)(c)(i), “or … at a site that is otherwise consistent” with the goal [of] the Basinwide … Plan.” It would seem to me that if the location allowed for donation of real property is not consistent with Item (4), both (4) and (8) should make that clear. If it must be consistent with Item (4) then that should be clarified in Item (8) as well, especially given the language of (9) repeating that the location must be as set out in (4).
Since the rule in (8) does not specify that the location can be outside the location mandated in (4) I have asked for a technical change to clarify this, especially if it is meant to be within the location set out in (4). In either case (inside or outside the location in (4)) since this is an existing rule and mostly existing language, it is possible that all persons both enforcing the rule and subject to it may be certain about the location(s) involved and not confused. However and even if this is the case, I believe a technical change should be made to clarify this specific point.
Joseph J. DeLuca, Jr.
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