rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:

Office of Administrative Hearings
RULE CITATION:  
26 NCAC 03 .0103
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



X
Lack of statutory authority




Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review
COMMENT:
  The section of the Budget Act cited as authority, SB202; S.L. 2009-451, Sec.s 21A. 2(a), (b) and (c), amended Article 3 of Chapter 150B of the North Carolina General Statues.  It did not amend Article 3A.
Homoly v. Board of Dental Examiners, 121 N.C.App. 695, 468 S.E.2d 481(1996), held that Article 3 and Article 3A of Chapter 150B must be read separately; the provisions of one cannot be applied to the other.  Any portion of the proposed amendment to 26 NCAC 03.0103 that would require a fee be paid in any Article 3A hearing lacks statutory authority.
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